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
  &OHYHUVDIH,QFY$PSOLGDWD,QF)5'1',OO&ROH0DJ-
&ROHsupraQRWH
  &ROHsupraQRWHDW
  E.g. 'DYLG$%HOOThe Power To Award Sanctions: Does It Belong in the Hands of 
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

VLQFHWKHVXEMHFWZDVODVWFRPSUHKHQVLYHO\WUHDWHGLQ7KHUHFHQWH[SDQVLRQRI
WKHPDJLVWUDWHMXGJH¶VDXWKRULW\XQGHUWKH)HGHUDO&RXUWV,PSURYHPHQW$FWRI
DQG WKH DFW¶V FRPSUHKHQVLYH GLVFXVVLRQ E\ WKH 6HFRQG &LUFXLW QHFHVVLWDWHV
UHQHZHG VFUXWLQ\ RI WKH 6HYHQWK &LUFXLW¶V SRVLWLRQ )XUWKHUPRUH WKH VWDWH RI
PRGHUQFLYLOGLVFRYHU\UDLVHVVSHFLDOSROLF\FRQVLGHUDWLRQV WKDWKDYH ODUJHO\EHHQ
QHJOHFWHG LQ WKLV FRQWH[W 7KHVH GHYHORSPHQWV VLQFH WKH VWDUW RI WKH PLOOHQQLXP
GUDVWLFDOO\ VWUHQJWKHQ WKH WH[WXDO KLVWRULFDO DQGSROLF\ DUJXPHQWV LQ IDYRURI WKH
PDJLVWUDWHMXGJH¶VDXWKRULW\WRLVVXHQRQGLVSRVLWLYHGLVFRYHU\VDQFWLRQV
3DUW,SURYLGHVQHFHVVDU\OHJLVODWLYHFRQWH[WIRUXQGHUVWDQGLQJWKLVGHEDWHEULHIO\
GHVFULELQJWKHKLVWRU\RIWKH)HGHUDO0DJLVWUDWHV$FWDQGLWVLPSOHPHQWDWLRQXQGHU
)HGHUDO5XOHRI&LYLO3URFHGXUH³5XOH´3DUW,,VXUYH\VWKHFLUFXLWVSOLWLQWKH
WUHDWPHQWRIWKHPDJLVWUDWHMXGJH¶VDXWKRULW\WRLVVXHGLVFRYHU\VDQFWLRQVXQGHUWKH
SUH OHJLVODWLRQ 3DUW ,,, GHVFULEHV WKH H[SDQVLRQ RI WKH PDJLVWUDWH MXGJH¶V
DXWKRULW\XQGHUWKH)HGHUDO&RXUWV,PSURYHPHQW$FWRI³$PHQGPHQWV´
DQGKiobel v. MillsonWKHPRVWWKRURXJKWUHDWPHQWRIWKHVXEMHFW3DUW,9DUJXHV
WKDW-XGJH/HYDO¶VFRQFXUUHQFHLQKiobelZKLFKLV LQFRPSDWLEOHZLWKWKH6HYHQWK
&LUFXLW¶V SRVLWLRQ LV WKH EHVW LQWHUSUHWDWLRQ RI WKH  $PHQGPHQWV 3DUW 9
GHVFULEHV WKH FRQVHTXHQFHV RI WKH  $PHQGPHQWV RQ WKH PDJLVWUDWH MXGJH¶V
DXWKRULW\DUJXHVWKDWWKH6HYHQWK&LUFXLW¶VUXOHH[DFHUEDWHVH[WDQWGLVFRYHU\DEXVHV
DQGSURSRVHVWKDWFRXUWVXWLOL]H)HGHUDO5XOHRI&LYLO3URFHGXUH³5XOH´DVD
FDQRQRIFRQVWUXFWLRQWRUHVROYHGLVSXWHVRYHUDPELJXRXVODQJXDJH
7KLV1RWHXOWLPDWHO\DUJXHVWKDWLIWKH6HYHQWK&LUFXLWLVQRWZLOOLQJWRUHYHUVH
LWVKROGLQJVLQAlpern v. LiebDQGRetired Chicago Police Ass’n v. City of Chicago
LQOLJKWRIUHFHQWGHYHORSPHQWV&RQJUHVVVKRXOGDJDLQFODULI\LWVLQWHQW,QWKHIDFH
RIWKHFUXVKLQJ³FRVWVRIGLVFRYHU\>@>WKDW@WKUHDWHQWRH[FHHGWKHDPRXQWDWLVVXHLQ
DOOEXWWKHODUJHVWFDVHV´LWLVWKH6HYHQWK&LUFXLW¶VUHVSRQVLELOLW\WRHPSOR\DOOMXVW
DQGOHJDOGHYLFHVWRFRPSO\ZLWK&RQJUHVV¶VPDQGDWH³WRVHFXUHWKHMXVWVSHHG\DQG
LQH[SHQVLYHGHWHUPLQDWLRQRIHYHU\DFWLRQDQGSURFHHGLQJ´
,/(*,6/$7,9('(9(/230(17
+LVWRULFDOFRQWH[WLVFULWLFDOWRXQGHUVWDQGLQJWKHGLIIHUHQWSHUVSHFWLYHVUHJDUGLQJ
WKHUROHRIWKHPDJLVWUDWHMXGJHEHFDXVHOHJLVODWLYHLQWHQWKDVVLJQLILFDQWO\LQIOXHQFHG
WKH GLVSDUDWH OLQHV RI UHDVRQLQJ 3DUWV , DQG ,, VXPPDUL]H WKH SUH OHJDO
GHYHORSPHQWV LQ WKH PDJLVWUDWH MXGJH¶V DXWKRULW\ GLVFXVVLRQ RI WKH 
$PHQGPHQWV DQG LQWHUSUHWDWLRQ WKHUHRI LV UHVHUYHG IRU 3DUW ,,, 7KLV 3DUW EULHIO\


Magistrate Judges?$/%/5(9
  )HGHUDO&RXUWV ,PSURYHPHQW$FW RI 3XE/  ± 6WDW
±
  .LREHOY0LOOVRQ)GG&LU
  See&ROHsupraQRWHDW
  )G
  )GWK&LU
  )GWK&LU
  /$:<(56)25&,9,/-867,&(supraQRWHDW
  )('5&,93seeinfra 3DUW9%±&
  See&ROHsupraQRWHinfra3DUW,,
@ A REFEREE WITHOUT A WHISTLE 

GHVFULEHV WKH OHJLVODWLYH KLVWRU\RI WKH IHGHUDOPDJLVWUDWH MXGJH DQGRI5XOH
ZKLFKZDVGHVLJQHGWRLPSOHPHQWWKH)HGHUDO0DJLVWUDWHV$FWRI
A. The Federal Magistrates Act of 1968 
7KH )HGHUDO 0DJLVWUDWHV $FW RI  ³ $FW´ ZDV UHYROXWLRQDU\
LQWURGXFLQJ
DQHZMXGLFLDORIILFHUKDYLQJSRZHUVDQGUHVSRQVLELOLWLHVIDUH[FHHGLQJ
WKRVHSUHYLRXVO\H[WHQGHGE\ODZWR8QLWHG6WDWHVFRPPLVVLRQHUV
7KHOHJLVODWLYHLQWHQWZDVFOHDU0DJLVWUDWHVZHUHWRDVVLVWGLVWULFWMXGJHV
LQWKHSHUIRUPDQFHRIWKHLUMXGLFLDOGXWLHVUHOLHYLQJWKHGLVWULFWFRXUWVRI
VRPHIXQFWLRQVDQGDOORZLQJWKHMXGLFLDOV\VWHPWRXWLOL]HLWVMXGJHVWR
EHWWHUDGYDQWDJH
7KHVWDWXWHDOVRSURYLGHGVWUXFWXUDOLPSURYHPHQWVRYHUWKHFRPPLVVLRQHUV\VWHPE\
VHWWLQJIL[HGFRPSHQVDWLRQDQGHVWDEOLVKLQJFHUWDLQTXDOLILFDWLRQVIRUWKHSRVLWLRQ
IRUH[DPSOHWKDWPDJLVWUDWHVEHODZ\HUV
7KH  $FW FRQIHUUHG XSRQ GLVWULFW FRXUWV EURDG GLVFUHWLRQ WR DVVLJQ WR
PDJLVWUDWHV³VXFKDGGLWLRQDOGXWLHVDVDUHQRWLQFRQVLVWHQWZLWKWKH&RQVWLWXWLRQDQG
ODZVRIWKH8QLWHG6WDWHV´$VDQ³LOOXVWUDWLRQ>@RIWKHµJHQHUDOFKDUDFWHURIGXWLHV
DVVLJQDEOH WRPDJLVWUDWHV¶´ WKH VWDWXWHSURYLGHG WKDW VHUYLFHDV VSHFLDOPDVWHU
³SUHOLPLQDU\UHYLHZRIDSSOLFDWLRQVIRUSRVWWULDOUHOLHI´DQG³DVVLVWDQFHWRDGLVWULFW
MXGJHLQWKHFRQGXFWRISUHWULDORUGLVFRYHU\SURFHHGLQJV´ZHUHH[SUHVVO\GHOHJDEOH
DV³DGGLWLRQDOGXWLHV´
7KLVORRVHO\GHILQHGDELOLW\IRUWKHGLVWULFWFRXUWWRGHOHJDWHGXWLHVWRWKHQHZO\
FKULVWHQHG PDJLVWUDWHV TXLFNO\ VSDZQHG VXEVWDQWLDO OLWLJDWLRQ²DQG MXGLFLDO
LQFRQVLVWHQF\²DVWRWKHSUHFLVHFRQWRXUVRIWKH³DGGLWLRQDOGXWLHV´SURYLVLRQ7KH


  )RUDFRPSUHKHQVLYHGHVFULSWLRQRIWKLVKLVWRU\VHHJHQHUDOO\3(7(5*0&&$%($
*8,'( 72 7+( )('(5$/ 0$*,675$7( -8'*( 6<67(0  available at
KWWSZZZIHGEDURUJ3')V$*XLGHWRWKH)HGHUDO0DJLVWUDWH-XGJH6\VWHPDVS[")7 SGI
>KWWSSHUPDFF<*0/7$@&ROHsupraQRWH0F&DEHsupraQRWH3KLOLS03UR	
7KRPDV&+QDWRZVNLMeasured Progress: The Evolution and Administration of the Federal 
Magistrate Judges System$08/5(96SDQLRO-UsupraQRWH
  %HOOsupraQRWHDW
  )HGHUDO0DJLVWUDWHV$FW3XE/1R6WDWFRGLILHGDV
DPHQGHGDW86&±
  6SDQLRO-UsupraQRWHDW)RUDQLQGHSWKWUHDWPHQWRIWKH$FWVHHid.
  6WDWDWFRGLILHGDVDPHQGHGDW86&
  Id. DW  FRGLILHG DV DPHQGHG DW  86&  E  3HUKDSV
VXUSULVLQJO\FRPPLVVLRQHUVZHUHQRWVRUHTXLUHG6SDQLRO-UsupraQRWHDWQ
  6WDWDWFRGLILHGDVDPHQGHGDW86&E
  6SDQLRO-UsupraQRWHDWTXRWLQJ65(312DW
  6WDWDWFRGLILHGDVDPHQGHGDW86&E
  Id.FRGLILHGDVDPHQGHGDW86&E%
  Id.FRGLILHGDVDPHQGHGDW86&E$
  Id.FRGLILHGDVDPHQGHGDW86&E
  0F&DEHsupraQRWHDWseeid.DWQFROOHFWLQJFDVHV
 INDIANA LAW JOURNAL >9RO

PRXQWLQJ WHQVLRQ ILQDOO\ FDPH WR D KHDG LQ -XQH ZKHQ WKH6XSUHPH&RXUW
DGGUHVVHGPDJLVWUDWH MXULVGLFWLRQ IRU WKH ILUVW WLPH LQWingo v. Wedding:KLOH
KROGLQJWKDWPDJLVWUDWHVODFNHGWKHDXWKRULW\WRFRQGXFWKDEHDVFRUSXVHYLGHQWLDU\
KHDULQJVWKHFDVHLVEHVWNQRZQIRUWKHYLUXOHQWGLVVHQWRI&KLHI-XVWLFH%XUJHU³,Q
DQ\HYHQWQRZWKDWWKH&RXUWKDVFRQVWUXHGWKH0DJLVWUDWHV$FWFRQWUDU\WRDFOHDU
OHJLVODWLYHLQWHQWLWLVIRUWKH&RQJUHVVWRDFWWRUHVWDWHLWVLQWHQWLRQVLILWVGHFODUHG
REMHFWLYHVDUHWREHFDUULHGRXW´&RQJUHVVTXLFNO\DFFHSWHG&KLHI-XVWLFH%XUJHU¶V
LQYLWDWLRQ
B. The Federal Magistrates Act of 1976 
:KLOHWKH$FWZDVSDWHQWO\UHYROXWLRQDU\ WKH)HGHUDO0DJLVWUDWHV$FWRI
 ³$FW´ZDVHYROXWLRQDU\DQG LQ VLJQLILFDQWSDUWD UHVSRQVH WRZKDW
&RQJUHVVSHUFHLYHGDVMXGLFLDOPLVFRQVWUXFWLRQRIWKHRULJLQDO$FW7KHSXUSRVHRI
WKH$FWZDVLQWHUDOLDWR³SHUIHFWWKH>VWDWXWRU\@ODQJXDJH´DQGWREURDGHQWKH
PDJLVWUDWHV¶SRZHU³WRKHDUDQGGHWHUPLQHFHUWDLQSUHWULDOPRWLRQV´&RQJUHVVZDV
EXR\HGE\ WKH LQFUHPHQWDO VXFFHVVRI WKH$FW LQ DOOHYLDWLQJ WKHSUHVVXUHRI
RYHUFURZGHGGRFNHWVRQGLVWULFWFRXUWMXGJHVDQGVHWRXWWRH[WHQGWRWKHGLVWULFW
MXGJHVHYHQ³PRUHWLPHWRSUHVLGHDWWKHWULDORIFDVHVKDYLQJEHHQUHOLHYHGRISDUW
RI>WKHLU@GXWLHVZKLFKUHTXLUHGWKHMXGJH>V@WRSHUVRQDOO\KHDUHDFKDQGHYHU\SUHWULDO
PRWLRQRUSURFHHGLQJQHFHVVDU\WRSUHSDUHDFDVHIRUWULDO´
(DUO\YHUVLRQVRI WKH$FWDQGGLVFXVVLRQ WKURXJKRXW WKHGHFLVLRQPDNLQJ
SURFHVVFRQVLVWHQWO\UHIHUUHGWRDQRQGLVSRVLWLYHGLVSRVLWLYHGLFKRWRP\WRGHOLQHDWH
ZKLFKPRWLRQVPDJLVWUDWHV FRXOG ³GHFLGH´ XQGHU WKH GHIHUHQWLDO ³FOHDU HUURU´ RU
³HUURU RI ODZ´ VWDQGDUG RI UHYLHZ DQG ZKLFK UHTXLUHG D UHSRUW DQG
UHFRPPHQGDWLRQ&RQJUHVVKRZHYHUGLVSHQVHGZLWK WKLVGLFKRWRP\LQWKHILQDO


  86see 0F&DEHsupraQRWHDW
  Wingo86DW±
  Id.DW%XUJHU&-GLVVHQWLQJ
  0F&DEHsupraQRWHDW± 
  $FWRI2FW3XE/1R6WDWFRGLILHGDVDPHQGHGDW
86&
  7KHFRPPLWWHHUHSRUWVPDGHWKLVSXUSRVHH[SOLFLW
 7KH ELOO XQGHU FRQVLGHUDWLRQ E\ WKH FRPPLWWHH ZRXOG DFFRPSOLVK WKLV
UHVWDWHPHQW DQG FODULILFDWLRQ RI WKH&RQJUHVVLRQDO LQWHQWLRQ >LQYLWHG E\&KLHI
-XVWLFH%XUJHU¶VGLVVHQWLQ:LQJR@WKDWWKHPDJLVWUDWHVKRXOGEHDMXGLFLDORIILFHU
ZKRQRWRQO\LQKLVRZQULJKWEXWDOVRXQGHUJHQHUDOVXSHUYLVLRQRIWKHFRXUW
VKDOOVHUYHDVDQRIILFHURI WKHFRXUW LQGLVSRVLQJRIPLQRUDQGSHWW\FULPLQDO
RIIHQVHVLQWKHSUHOLPLQDU\RUSUHWULDOSURFHVVLQJRIERWKFULPLQDODQGFLYLOFDVHV
DQGLQKHDULQJGLVSRVLWLYHPRWLRQVDQGHYLGHQWLDU\KHDULQJVZKHQDVVLJQHGWRWKH
PDJLVWUDWHE\DMXGJHRIWKHFRXUW
+55(312DWreprinted in86&&$165(312
DW
  65(312DW
 . See id.DW
  Id.
  See Jurisdiction of United States Magistrates: Hearing on S. 1283 Before the 
Subcomm. on Improvements in Judicial Machinery of the S. Comm. on the JudiciaryWK
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
YHUVLRQ 5DWKHU WKDQ SURYLGLQJ LOOXVWUDWLYH H[DPSOHV RI WKH W\SH RI PRWLRQV RYHU
ZKLFK PDJLVWUDWHV could H[HUFLVH MXULVGLFWLRQ &RQJUHVV DWWHPSWHG WR DFKLHYH LWV
REMHFWLYHVE\³H[SUHVVO\´HQXPHUDWLQJPRWLRQVRYHUZKLFKDPDJLVWUDWHcould not
H[HUFLVH MXULVGLFWLRQ 7KH FRPPLWWHH UHSRUWV UHIOHFW D SUHVXPSWLRQ WKDW WKH
HQXPHUDWHGPRWLRQVZHUHWKHRQO\SUHWULDOPRWLRQVRXWVLGHWKHPDJLVWUDWH¶VSRZHU
³>7@KHPDJLVWUDWHVKDOOKDYHWKHSRZHUWRPDNHDGHWHUPLQDWLRQRIDQ\SUHWULDOPDWWHU
except the enumerated dispositive motionsDQGKLVGHWHUPLQDWLRQVHWIRUWKLQDQ
DSSURSULDWHRUGHUVKDOOEHµILQDO¶´VXEMHFWRQO\WRUHYLHZIRUFOHDURUOHJDOHUURU
7KH+RXVHUHSRUWEROVWHUVWKLVFRQFOXVLRQZLWKDGLVFXVVLRQRIPRWLRQVH[SHFWHGWR
EH ZLWKLQ WKH SXUYLHZ RI WKH PDJLVWUDWH ,Q LWV GLVFXVVLRQ WKH FRPPLWWHH
DFNQRZOHGJHG WKH H[WUHPHV²PRWLRQV PHUHO\ SHUWDLQLQJ WR SURFHGXUH FOHDUO\
QRQGLVSRVLWLYH DQG PRWLRQV WR GLVPLVV FOHDUO\ GLVSRVLWLYH²DQG LQGLFDWHG WKDW
PDJLVWUDWHV VKRXOG KDYH WKH SRZHU WR GHFLGH DOO PRWLRQV LQ EHWZHHQ H[FHSW DV
VSHFLILHG
C. Federal Rule of Civil Procedure 72 
5DWKHU WKDQ DGRSW WKH $FW¶V GHOLQHDWLRQ RI PRWLRQV WKH 6XSUHPH &RXUW
WUDQVPXWHG WKH QRQGLVSRVLWLYHGLVSRVLWLYH GLFKRWRP\ UHIHUHQFHG WKURXJKRXW WKH
$FW¶VOHJLVODWLYHKLVWRU\LQWR5XOH7KH$GYLVRU\&RPPLWWHH1RWHWR5XOH


&RQJLQWURGXFLQJDQHDUO\YHUVLRQRI6WKDWZRXOGKDYHJUDQWHGPDJLVWUDWH
MXGJHV WKH SRZHU WR ³KHDU DQG GHWHUPLQH´ DQ\ SUHWULDO PDWWHUV H[FHSW WKRVH ZKLFK DUH
³GLVSRVLWLYHRIWKHOLWLJDWLRQ´&+$5/(6$/$1:5,*+7$57+8550,//(5$1'5,&+$5'
/0$5&86)('(5$/35$&7,&($1'352&('85(GHG³$WDOOVWDJHVLQWKH
FRQVLGHUDWLRQRI WKHDPHQGPHQWV WRWKHVWDWXWHSURSRQHQWVRI WKHUHYLVLRQRI6HFWLRQ
E GLYLGHG WKH SUHWULDO DFWLYLWLHV RI PDJLVWUDWHV LQWR WZR JURXSV> QRQGLVSRVLWLYH DQG
GLVSRVLWLYH@´
  +55(312DW65(312DW7KHVHH[FHSWHGPRWLRQVDUH
PRWLRQVIRU
LQMXQFWLYH UHOLHI IRU MXGJPHQW RQ WKH SOHDGLQJV IRU VXPPDU\ MXGJPHQW WR
GLVPLVVRUTXDVKDQLQGLFWPHQWRULQIRUPDWLRQPDGHE\WKHGHIHQGDQWWRVXSSUHVV
HYLGHQFHLQDFULPLQDOFDVHWRGLVPLVVRUWRSHUPLWPDLQWHQDQFHRIDFODVVDFWLRQ
WRGLVPLVVIRUIDLOXUHWRVWDWHDFODLPXSRQZKLFKUHOLHIFDQEHJUDQWHGDQGWR
LQYROXQWDULO\GLVPLVVDQDFWLRQ
86&E$6XFKPRWLRQVPD\EHKHDUGE\DPDJLVWUDWHMXGJHZKRPD\
RQO\LVVXHDUHSRUWDQGUHFRPPHQGDWLRQDVWRDVXJJHVWHGGLVSRVLWLRQId.E%
  +55(312DWHPSKDVLVDGGHG65(312DWFRQWDLQLQJ
WKHLGHQWLFDOTXRWH
  +5 5(3 12  DW  7KH UHSRUW QRWHV WKDW ³>W@KH )HGHUDO 5XOHV RI &LYLO
3URFHGXUHSURYLGHVPDQ\RSSRUWXQLWLHVIRUWKHSDUWLHVE\PRWLRQWRLQYRNHDGHFLVLRQRIWKH
FRXUW´UDQJLQJIURPDPRWLRQWRH[WHQGXQGHU5XOHERUDPRWLRQVSHFLI\LQJKRZWRVHUYH
DVXPPRQVXQGHU5XOHHWRDPRWLRQWRGLVPLVVXQGHU5XOHERUDPRWLRQIRUVXPPDU\
MXGJPHQWXQGHU5XOHId.³,QEHWZHHQWKHVHH[WUHPHV´WKHUHSRUWFRQWLQXHVDUHGLVFRYHU\
PRWLRQVMRLQGHUPRWLRQVVXSSUHVVLRQPRWLRQVDQGSUHWULDOFRQIHUHQFHPRWLRQVMXVWWRQDPH
D IHZ Id. 7KH UHSRUW FRQFOXGHV WKDW ³>Z@LWKRXW WKH DVVLVWDQFH IXUQLVKHG E\PDJLVWUDWHV LQ
KHDULQJPDWWHUVRIWKLVNLQGLWVHHPVFOHDUWRWKHFRPPLWWHHWKDWWKHMXGJHVRIWKHGLVWULFW
FRXUWVZRXOGKDYHWRGHYRWHDVXEVWDQWLDOSRUWLRQRIWKHLUDYDLODEOHWLPHWRYDULRXVSURFHGXUDO
VWHSVUDWKHUWKDQWRWKHWULDOLWVHOI´Id.  
  )('5&,93&ROHsupraQRWHDWQFLWLQJ)('5&,93DGYLVRU\
 INDIANA LAW JOURNAL >9RO

LQGLFDWHVWKDWWKHGLYLVLRQRISUHWULDOPDWWHUVZDVLQWHQGHGWRWUDFNWKH$FWHYHQ
WKRXJK WKH 5XOH LWVHOI GLVWLQJXLVKHV EHWZHHQ ³GLVSRVLWLYH´ DQG ³QRQGLVSRVLWLYH´
SUHWULDOPDWWHUV
7KHGHFLVLRQWRFUDIW5XOHLQWKLVPDQQHUZDVIRUHVKDGRZHGE\WKH6XSUHPH
&RXUW¶VGHFLVLRQLQUnited States v. RaddatzGHFLGHGDOPRVWWKUHH\HDUVEHIRUHWKH
DGGLWLRQRI5XOH7KH&RXUWZDVIRUWKHILUVWWLPHWDVNHGZLWKLQWHUSUHWLQJ
WKH$FWDQGLQGRLQJVRUHOLHGKHDYLO\XSRQOHJLVODWLYHKLVWRU\7KH&RXUWQRWHG
WKDW³&RQJUHVVSURYLGHGWKDWDGLVWULFWFRXUW MXGJHFRXOGGHVLJQDWHDPDJLVWUDWHWR
µKHDU DQG GHWHUPLQH¶ DQ\ SUHWULDOPDWWHU SHQGLQJ EHIRUH WKH FRXUW H[FHSW FHUWDLQ
µGLVSRVLWLYH¶ PRWLRQV´ ZLWK ³µXOWLPDWH DGMXGLFDWRU\ SRZHU RYHU GLVSRVLWLYH
PRWLRQV¶´WREHYHVWHGLQWKHGLVWULFWFRXUW5XOHUHIOHFWHGDGHOLEHUDWHGHFLVLRQ
WRFRGLI\&RQJUHVV¶VLQWHQWZKLFKDFFRUGLQJWRRaddatzZDVKHDYLO\LQIOXHQFHGE\
DQHHGQRWRQO\WRFODULI\H[LVWLQJODZEXWDOVRWRDYRLGFRQVWLWXWLRQDOFRQFHUQVWKDW
ZRXOGDULVHLIGLVSRVLWLYHPRWLRQVZHUH³GHFLGHG´E\PDJLVWUDWHV7KLVOHJDF\KDV
EHHQWKHVRXUFHRIVXEVWDQWLDOOLWLJDWLRQLQWKHORZHUFRXUWV
,,,17(535(7,9('(9(/230(17
7KHUHDUHWZRGLYHUJHQWOLQHVRIDXWKRULW\RQWKHDELOLW\RIPDJLVWUDWHMXGJHVWR
LVVXHVDQFWLRQVXQGHU5XOHVDQGRQHLQWKH6HYHQWK&LUFXLW²ZKLFKKHOGLQ
Alpern v. LiebDQGRetired Chicago Police Ass’n v. City of ChicagoFROOHFWLYHO\
³AlpernRetired Chicago Police´WKDWVDQFWLRQVUHTXHVWVDUHGLVSRVLWLYHXQGHU5XOH


FRPPLWWHH¶V QRWH $GGLWLRQ5XOHD SURYLGHV WKDW ³>Z@KHQ DSUHWULDOPDWWHU QRW
GLVSRVLWLYHRIDSDUW\¶VFODLPRUGHIHQVHLVUHIHUUHGWRDPDJLVWUDWHMXGJHWRKHDUDQGGHFLGH
WKHPDJLVWUDWHMXGJHPXVWSURPSWO\FRQGXFWWKHUHTXLUHGSURFHHGLQJVDQGZKHQDSSURSULDWH
LVVXH D ZULWWHQ RUGHU VWDWLQJ WKH GHFLVLRQ´ )(' 5 &,9 3 D 8SRQ D SDUW\¶V WLPHO\
REMHFWLRQ WKHGLVWULFW MXGJHPXVW ³PRGLI\RU VHW DVLGH DQ\SDUWRI WKHRUGHU WKDW LV FOHDUO\
HUURQHRXVRULVFRQWUDU\WRODZ´Id.5XOHESURYLGHVIRUGHQRYRUHYLHZRI³GLVSRVLWLYH
PRWLRQV´XSRQDSDUW\¶VREMHFWLRQWRWKHPDJLVWUDWHMXGJH¶VUHFRPPHQGHGGLVSRVLWLRQ)('
5&,93E
  )('5&,93DGYLVRU\FRPPLWWHH¶VQRWH$GGLWLRQsee :5,*+7(7$/
supraQRWH
8QGHUVXEGLYLVLRQDWKH&RPPLWWHHH[SODLQVWKDW³WKLVVXEGLYLVLRQDGGUHVVHV
FRXUWRUGHUHG UHIHUUDOV RI QRQGLVSRVLWLYH PDWWHUV XQGHU  86& 
E$´7KHFRUUHVSRQGLQJVWDWHPHQWLQWKH1RWHWR5XOHELV³WKLV
VXEGLYLVLRQ JRYHUQV FRXUWRUGHUHG UHIHUUDOV RI GLVSRVLWLYH SUHWULDOPDWWHUV DQG
SULVRQHUSHWLWLRQVFKDOOHQJLQJFRQGLWLRQVRIFRQILQHPHQWSXUVXDQW WRVWDWXWRU\
DXWKRUL]DWLRQLQ86&E%´
:5,*+7(7$/supraDW QTXRWLQJ)('5&,93DGYLVRU\FRPPLWWHH¶VQRWH
$GGLWLRQ
  86
  Id.DWTXRWLQJ86&E$
  Id.DWTXRWLQJ65(312DW
  Id.DW³&RQJUHVVIRFXVHGRQWKHSRWHQWLDOIRU$UW,,,FRQVWUDLQWVLQSHUPLWWLQJD
PDJLVWUDWHWRPDNHGHFLVLRQVRQGLVSRVLWLYHPRWLRQV´
  :5,*+7(7$/supraQRWHFROOHFWLQJFDVHV&ROHsupraQRWHVDPH
  )GWK&LU
  )GWK&LU
@ A REFEREE WITHOUT A WHISTLE 

²DQGRQHLQWKHRWKHUFLUFXLWVWKDWKDYHFRQVLGHUHGWKHLVVXHKROGLQJGLVFRYHU\
VDQFWLRQVWREH³XQGRXEWHGO\´QRQGLVSRVLWLYHDVDJHQHUDOPDWWHU'LVWULFWFRXUWV
LQFLUFXLWVWKDWKDYHQRWDGGUHVVHGWKHPDWWHUJHQHUDOO\KDYHKHOGRURSHUDWHGXQGHU
WKH DVVXPSWLRQ WKDW WKH VDQFWLRQV DUH ZLWKLQ WKH ³QRQGLVSRVLWLYH´ SRZHU RI WKH
PDJLVWUDWHMXGJH7KLV3DUWVXPPDUL]HVWKHFRPEDWLQJUDWLRQDOHVRIWKHFLUFXLWVLQ
WKHLUUHVSHFWLYHLQWHUSUHWDWLRQVRI5XOHDQG86&EWKHFRGLILFDWLRQ
RIWKH$FW 
A. The Seventh Circuit 
7KH AlpernRetired Chicago Police OLQH RI ORJLF XQHTXLYRFDOO\ FRPSHOV WKH
FRQFOXVLRQ WKDW 5XOH  VDQFWLRQV DUH EH\RQG WKH ³QRQGLVSRVLWLYH´ DXWKRULW\ RI
PDJLVWUDWH MXGJHV ,Q VR KROGLQJ WKH 6HYHQWK &LUFXLW UHDVRQHG WKDW GHFLGLQJ D
UHTXHVWIRUVDQFWLRQVLVWDQWDPRXQWWRGHFLGLQJDUHTXHVWIRUGDPDJHVDWDVNWKDWLV
FOHDUO\GLVSRVLWLYHXQGHU5XOH
,QAlpernDSDUW\¶VSRVWGLVPLVVDOUHTXHVWIRU)HGHUDO5XOHRI&LYLO3URFHGXUH
³5XOH´VDQFWLRQVZDV³GHFLGHG´DVDQRQGLVSRVLWLYHPDWWHUE\ WKHPDJLVWUDWH
MXGJH-XGJH(DVWHUEURRNZULWLQJIRUDXQDQLPRXVSDQHOILUVWQRWHGWKHWKUHHDUHDV
LQZKLFK&RQJUHVVKDVJUDQWHGPDJLVWUDWHMXGJHVWKHSRZHU³WRPDNHLQGHSHQGHQW
GHFLVLRQVRQ WKHPHULWV´ PLVGHPHDQRUSURVHFXWLRQVSUHWULDOPDWWHUVDQGFLYLO
SURFHHGLQJVE\FRQVHQWRIWKHSDUWLHVDQGGHWHUPLQHGWKDWQRQHDSSO\WRUHTXHVWV
IRU VDQFWLRQV 7KH FRXUW WKXV RYHUWXUQHG WKH GLVWULFW MXGJH¶V DSSURYDO RI WKH
PDJLVWUDWHMXGJH¶VVDQFWLRQVIRUDSSO\LQJDGHIHUHQWLDOVWDQGDUGRIUHYLHZKROGLQJ
WKDWVDQFWLRQVDFWDVDQLQGHSHQGHQW³FODLPIRUPRQH\´DQGQRWLQJWKDW³>D@ZDUGVRI
VDQFWLRQVDUHWUHDWHGDVVHSDUDWHFODLPVIRUSXUSRVHVRIDSSHOODWHMXULVGLFWLRQ´
:KLOHDFNQRZOHGJLQJWKDWDZDUGVXQGHU5XOHDUH³FRQFHSWXDOO\GLVWLQFWIURPD
GHFLVLRQRQWKHPHULWV´RIDFLYLODFWLRQWKHFRXUWQRQHWKHOHVVKHOGWKDWVXFKVDQFWLRQV
IDOOZLWKLQ WKHH[FHSWLRQ WR WKHJHQHUDOJUDQWRISRZHU WRKHDUDQGGHFLGHSUHWULDO
PDWWHUV XQGHU 86&  E$ DQDORJL]LQJ VDQFWLRQV WR WKH SURVFULEHG
³DZDUGVRILQMXQFWLYHUHOLHIGHFLVLRQVRQWKHSOHDGLQJVJUDQWVRIVXPPDU\MXGJPHQW
DQGVRRQ´


  See id.DWFLWLQJAlpern)G
  .HEHex rel..-Y%URZQ)$SS¶[WK&LU
  Seeinfra3DUW,,&
  See%HOOsupraQRWHDW±FROOHFWLQJFDVHV
  See &OHYHUVDIH,QFY$PSOLGDWD,QF)5'±1',OO%HOO
supra QRWHDW±&ROHsupraQRWHDW±
  Retired Chicago Police)GDW$OSHUQY/LHE)GWK&LU

  See )GDW
  Id.DWFLWLQJ86&D
  Id.FLWLQJ86&E$
  Id.FLWLQJ86&F
  Id.
  Id.
  Id.
 INDIANA LAW JOURNAL >9RO

$Q\LQGLFDWLRQWKDWWKHUXOHLQAlpernZDVOLPLWHGHLWKHUWRSRVWWULDOPRWLRQVIRU
VDQFWLRQVRUWRVDQFWLRQVXQGHU5XOHZDVH[SUHVVO\FRQWUDLQGLFDWHGE\-XGJH.DQQH
ZULWLQJIRUDXQDQLPRXVSDQHOLQRetired Chicago Police Ass’n7KHFRXUWUHMHFWHGWKH
DUJXPHQWWKDWSUHWULDOPRWLRQVIRUVDQFWLRQVZHUHSHUPLVVLEOHXQGHUE$
VWUHVVLQJ WKDWany ³UHVROXWLRQ RI D VDQFWLRQV UHTXHVW LV D GLVSRVLWLYHPDWWHU´7KH
GHIHQGDQWV¶ DUJXPHQW WKDW VDQFWLRQV DJDLQVW D SDUW\¶V DWWRUQH\ ZHUH GLVWLQFW IURP
VDQFWLRQVDJDLQVWDSDUW\DVLQAlpernZDVDOVRVXPPDULO\UHMHFWHG
:KLOHWKH\DUHFRUUHFWWKDWDQDWWRUQH\GRHVQRWEHFRPHDSDUW\E\YLUWXH
RI EHLQJ WKH VXEMHFW RI DPRWLRQ IRU VDQFWLRQV    WKH >GHIHQGDQWV¶@
DUJXPHQW PLVDSSUHKHQGV WKH QDWXUH RI D PDJLVWUDWH MXGJH¶V DXWKRULW\
XQGHUDQG5XOH
%RWKDQG5XOHGLVWLQJXLVKWKHSURFHHGLQJVDPDJLVWUDWHMXGJH
PD\FRQGXFWDQGZKHWKHUDGLVWULFWMXGJHPD\GHIHUWRWKHPDJLVWUDWH
MXGJH¶V FRQFOXVLRQV E\ WKH W\SH RImatter LQYROYHG QRW ZKHWKHU WKH
PDWWHULQYROYHVSDUWLHV
Retired Chicago Police Ass’n WKXV GRXEOHG GRZQ RQ Alpern¶V UHDVRQLQJ
IRUHFORVLQJDQ\DUJXPHQWWKDWVDQFWLRQVRIDQ\W\SHFRXOGIDOOXQGHUWKHPDJLVWUDWH
MXGJH¶V³GHFLVLRQ´SRZHU
B. The Sixth Circuit 
,QBennett v. General Caster Service of N. Gordon Co.D6L[WK&LUFXLWSDQHO
ZULWLQJSHUFXULDP³GHFOLQH>G@WRUHDGµFODLP¶>LQ5XOHD@WRHQFRPSDVVRQO\WKH
XQGHUO\LQJ VXEVWDQWLYH FODLP RI D SDUW\ DQGQRW D5XOHPRWLRQ UHVXOWLQJ LQ DQ
DZDUGRIPRQH\GDPDJHV´DQGKHOGDFFRUGLQJO\ WKDW WKHPDJLVWUDWH MXGJH¶VRUGHU
ZDV ³GLVSRVLWLYH RI D µFODLP¶ RI D SDUW\´ 7KH FRXUW DQDORJL]HG VDQFWLRQV WR
WKHQSURVFULEHG FRQWHPSW SRZHUV DQG QRWHG WKH SRVVLEOH JUDYLW\ RI PRQHWDU\
VDQFWLRQVH[SODLQLQJWKDW
>Q@RWKLQJLQWKH$FWH[SUHVVO\YHVWVPDJLVWUDWHMXGJHVZLWKMXULVGLFWLRQ
WR HQWHU RUGHUV LPSRVLQJ 5XOH  VDQFWLRQV RQ SDUWLHV 5XOH D


  5HWLUHG&KLFDJR3ROLFH$VV¶QY&LW\RI&KLFDJR)GWK&LU
7KLVSODXVLEOHGLVWLQFWLRQLVFHQWHUHGDURXQGWKHVWDWXWRU\ODQJXDJHJUDQWLQJGLVWULFWMXGJHVWKH
SRZHU WR ³GHVLJQDWH DPDJLVWUDWH MXGJH WRKHDU DQGGHWHUPLQH DQ\pretrialPDWWHU SHQGLQJ
EHIRUHWKHFRXUW´86&E$HPSKDVLVDGGHGBut see%HOOsupra
QRWH  DW  DUJXLQJ WKDW PDJLVWUDWH MXGJHV SRVVHVV WKH SRZHU WR HQWHU SRVWMXGJPHQW
VDQFWLRQVRUGHUVSHUWDLQLQJ WRSUHWULDO FRQGXFW7KRXJK WKLVSDUWLFXODU LVVXH LVEH\RQG WKH
VFRSHRIWKLV1RWHZKLFKLVSULQFLSDOO\FRQFHUQHGZLWKUHHYDOXDWLQJWKH6HYHQWK&LUFXLW¶V
DEVROXWH SURVFULSWLRQ RQ PDJLVWUDWHMXGJHGHWHUPLQHG VDQFWLRQV WKLV DXWKRU FRQFXUV ZLWK
%HOO¶VSRVLWLRQDQGUDWLRQDOH$V%HOOSRLQWVRXW³QRWKLQJLQWKHVWDWXWHRUWKHUXOHLQGLFDWHV
WKDWHLWKHUWKHPRWLRQRUWKHUXOLQJPXVWDFWXDOO\EHPDGHSULRUWRWULDO´Id.
  Retired Chicago Police Ass’n)GDWFLWDWLRQRPLWWHG
  )GWK&LU
  Id.DW)RUDGLVFXVVLRQRI5XOHVHHsupraQRWH
  Bennett)GDWQ
  Id.DWQ
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
DXWKRUL]HV D PDJLVWUDWH MXGJH WR HQWHU DQ RUGHU RQO\ DV WR D ³SUHWULDO
PDWWHU´WKDWLVQRWGLVSRVLWLYHRID³FODLPRUGHIHQVHRIDSDUW\´
'HVSLWH WKH EURDG ODQJXDJH LQ Bennett²LQ D IRRWQRWH WKH FRXUW ZURWH WKDW
³PDJLVWUDWH MXGJHV ODFN MXULVGLFWLRQ WR HQWHU 5XOH  RUGHUV´²VHYHUDO GLVWULFW
FRXUWVKDYHOLPLWHGLWVKROGLQJWRLWVFRQWH[WSRVWWULDOHQWU\RIVDQFWLRQVPRWLRQV
,QGHHG WKH(DVWHUQ'LVWULFWRI.HQWXFN\FRQGXFWHG LWVRZQDQDORJLFDODQDO\VLVRI
5XOH  VDQFWLRQV LQ GHWHUPLQLQJ WKHP WR EH QRQGLVSRVLWLYH QRWLQJ WKDWBennett
³IRXQGVDQFWLRQVWREHGLVSRVLWLYH>LQWKHFRQWH[WRI@5XOHPRWLRQVPDGHDIWHUWKH
MXGJPHQWRQWKHXQGHUO\LQJFODLPZDVDOUHDG\HQWHUHGDQGDSSHDOWDNHQ´8QOLNH
WKH 6HYHQWK &LUFXLW ZKHUH WKH DSSHOODWH FRXUW H[SOLFLWO\ VTXDVKHG DQ\ OLPLWLQJ
SULQFLSOH SUHVHQW LQ Alpern GLVWULFW FRXUWV LQ WKH 6L[WK &LUFXLW PD\ EH DEOH WR
GHOHJDWH5XOHGLVFRYHU\VDQFWLRQVWRPDJLVWUDWHMXGJHVZLWKRXWFRQVHTXHQFH


  Id.DWDOWHUDWLRQLQRULJLQDOTXRWLQJ)('5&,93D
  Id.DWQ
  Compare 3RZHOO 0RXQWDLQ (QHUJ\ //& Y 0DQDODSDQ /DQG &R 1R &,9$
-%&:/DW('.\$XJDSSURYLQJPDJLVWUDWHMXGJH¶V
SUHWULDORUGHURQPRWLRQIRU5XOHVDQFWLRQVand:HQGRUIY-/*,QGXV,QF1R
&9:/DWQ('0LFK-DQDSSURYLQJPDJLVWUDWH
MXGJH¶V H[FOXVLRQ RI ZLWQHVV DQG QRWLQJ WKH OLPLWHG KROGLQJ LQ Bennett with (YDQV Y
:DOJUHHQ&R1R&90D3:/DW:'7HQQ$XJ
³$OWKRXJKBennettLQYROYHGD5XOHRUGHUHQWHUHGE\DPDJLVWUDWHMXGJHSRVWMXGJPHQWWKH
FRXUW GLG QRW DSSHDU WR OLPLW LWV KROGLQJ WRSRVWMXGJPHQW5XOH PRWLRQV´ report and 
recommendation adopted 1R  :/  :' 7HQQ 6HSW  
aff’d)$SS¶[WK&LUand$PZD\&RUSY3URFWHU	*DPEOH&R1R
&9  :/  DW  :' 0LFK $SU   ³$OWKRXJK WKH
FRQWHPSODWHGRUGHUZRXOGQRWGLVSRVHRIDQ\FODLPRUGHIHQVHLWLVXQFOHDUZKHWKHUWKH6L[WK
&LUFXLW ZRXOG QHYHUWKHOHVV FRQVLGHU WKH HQWU\ RI VXFK DQ RUGHU EH\RQG WKH SRZHU RI D
PDJLVWUDWHMXGJH´
  Powell Mountain Energy, L.L.C.:/DW
  7KHFORVHVWWKH6L[WK&LUFXLWKDVFRPHWRH[WHQGLQJBennettZDVLQMassey v. City of 
FerndaleZKHUHWKHFRXUWVHHPLQJO\KHOGWKDW³PRWLRQVIRUVDQFWLRQVIHHVDQGFRVWVDUHnot
WREHdeterminedE\DPDJLVWUDWH MXGJH´)G±WK&LUHPSKDVLV LQ
RULJLQDO 7KH FRXUW¶V UHDVRQLQJ KRZHYHU OHQGV LWVHOI²LQ WZR UHVSHFWV²WR WKH OLPLWLQJ
SULQFLSOH WKH GLVWULFW FRXUWV KDYH HPSOR\HG LQ UHVWULFWLQJBennett WR SRVWWULDO PRWLRQV IRU
VDQFWLRQV)LUVWWKHFRXUWQRWHG³WKDWVXFKpost-dismissalmotionsDUHQRWµSUHWULDOPDWWHU>V@¶
SHQGLQJEHIRUH WKH FRXUW´ Id. DW  DOWHUDWLRQ LQRULJLQDO HPSKDVLV DGGHG TXRWLQJ
86&E$)('5&,93D6HFRQGWKHFRXUWKHOG³WKDWUHVROXWLRQ
RIsuchmotions LV µGLVSRVLWLYHRIDFODLP¶´ Id. HPSKDVLVDGGHG TXRWLQJ)('5&,93
E 7KLV VHFRQGSRLQWZDUUDQWV IXUWKHU FRQVLGHUDWLRQ DV LW LV XQFOHDU DV WRZKDW ³VXFK
PRWLRQV´LVUHIHUULQJ7KHFRXUWIROORZHGLWVVHFRQGSRLQWZLWKWKHIROORZLQJ³>:@HKROGWKDW
WKHPDJLVWUDWHMXGJHLQWKHLQVWDQWFDVHGLGQRWKDYHWKHDXWKRULW\WRUXOHXSRQpost-dismissal 
motionsIRUVDQFWLRQV´Id. HPSKDVLVDGGHG7KHDERYHTXRWHGODQJXDJHVXSSRUWVWKH
LQWHUSUHWDWLRQWKDWWKHFRXUWLQWHQGHGWROLPLWLWVKROGLQJWR³VXFKPRWLRQV´²WKDWLVPRWLRQV
IRUSRVWGLVPLVVDORUSRVWWULDOVDQFWLRQV
  But seeAmway Corp.:/DW³,QWKHH[HUFLVHRIFDXWLRQ,DP
QRW RUGHULQJ WKH LPSRVLWLRQ RI VDQFWLRQV EXW UHFRPPHQGLQJ WR -XGJH%HOO WKDW 3URFWHU	
*DPEOHEHVDQFWLRQHGDVVHWIRUWKDERYH´
 INDIANA LAW JOURNAL >9RO

C. The Other Circuits 
1RWHYHU\FLUFXLWKDVFRQVLGHUHGWKHLVVXHGLVWULFWFRXUWVLQVHYHUDOFLUFXLWVKDYH
DFWHGXQGHUWKHDVVXPSWLRQWKDW5XOHPRWLRQVDUHQRQGLVSRVLWLYH7KHUHLVDILUP
FRQVHQVXV WKDW WKH DELOLW\ RI D PDJLVWUDWH MXGJH WR KHDU DQG GHWHUPLQH 5XOH 
PRWLRQVLVGHSHQGHQWXSRQWKHVDQFWLRQVRXJKWRULPSRVHGVDQFWLRQVRIDVWULFNHQ
FODLPRURIGHIDXOWMXGJPHQW³FRXOGRQO\EHFODVVLILHGDVGLVSRVLWLYH´%XWLQWKH
)LUVW6HFRQG)RXUWK)LIWK1LQWKDQG7HQWK&LUFXLWV5XOHRUGHUVWKDW
FRXOGQRWLPPHGLDWHO\HQGWKHSULPDU\OLWLJDWLRQDUHQRQGLVSRVLWLYH7KHVHFLUFXLWV
KDYH HPSOR\HG WZR OLQHV RI UHDVRQLQJ  DQDORJL]LQJ WKH HIIHFW RI WKH VDQFWLRQ
HPSOR\HG WR WKHSURVFULEHGPRWLRQV OLVWHG LQE DQG  FKDUDFWHUL]LQJ
VDQFWLRQVDV³FROODWHUDOPDWWHUV´DQGWKXVQRWGLVSRVLWLYHRIDQ\FODLPRIDSDUW\
$QDORJL]LQJ6DQFWLRQVWR(QXPHUDWHG'LVSRVLWLYH0RWLRQV
7KHPRVWSUHYDOHQWDQDO\VLVIROORZVDFRQVLVWHQWWKHPHDQDORJL]LQJWKHVDQFWLRQ
HPSOR\HG WR WKH HQXPHUDWHG PRWLRQV LQ  E WR GHWHUPLQH ZKHWKHU LW LV
³GLVSRVLWLYH´RU³QRQGLVSRVLWLYH´XQGHU5XOH$PRQJWKHDFWLRQVWKDWKDYHEHHQ
KHOG WR EH GLVSRVLWLYH XQGHU WKLV DQDO\VLV DUH UXOLQJV RQPRWLRQV WR UHPDQG


  See&ROHsupraQRWHDW±FROOHFWLQJFDVHVsee, e.g.:KLWQH\Y:HW]HO
&LYLO$FWLRQ1R&9:/DW:'3D2FWFLWLQJ
90DQH)LOV6$Y,QW¶O)ODYRUV	)UDJUDQFHV,QF&LYLO$FWLRQ1R)/:
:/  DW  '1- $SU   FLWLQJ GLVWULFW FRXUW RSLQLRQV WR VXSSRUW WKH
SURSRVLWLRQWKDWSUHWULDOGLVFRYHU\PDWWHUVDUHQRQGLVSRVLWLYH8QLWHG6WDWHVY/DQJUHKU1R
&9 :/  DW  ' 1HE 'HF   UHYLHZLQJ PDJLVWUDWH
MXGJH¶V RUGHUV RQ GLVFRYHU\ VDQFWLRQV XQGHU ³FOHDUO\ HUURQHRXV´ VWDQGDUG ((2& Y
.QLJKW¶V ,QF)5' ('$UN PHPRUDQGXPRUGHUGHFLGLQJPRWLRQV IRU
5XOHVDQFWLRQV
  &ROHsupraQRWHDWQFLWLQJ2FHORW2LO&RUSY6SDUURZ,QGXV)G
WK&LU1$P:DWFK&RUSY3ULQFHVV(UPLQH-HZHOV)G
WK&LU
  3KLQQH\Y:HQWZRUWK'RXJODV+RVS)GVW&LU
  .LREHOY0LOOVRQ)G±G&LU7KRPDV(+RDU,QFY6DUD
/HH&RUS)GG&LU
  .HEHex rel..-Y%URZQ)$SS¶[WK&LU
  0HUULWWY,QW¶O%KGRI%RLOHUPDNHUV)G±WK&LU
  %HVVY&DWH)$SS¶[WK&LU*ULPHVY&LW\	&QW\RI6DQ
)UDQFLVFR)GWK&LU0DLVRQYLOOHY)$P,QF)G±
WK&LU
  +XWFKLQVRQY3IHLO)GWK&LU2FHORW2LO&RUSY6SDUURZ
,QGXV)GWK&LU
  See &ROHsupraQRWHDW±
  Seeinfra3DUW,,&
  Seeinfra3DUW,,&
 . :5,*+7(7$/supraQRWH&ROHsupraQRWHDW
  7KLVOLVWLVLOOXVWUDWLYH)RUDFRPSUHKHQVLYHDQDO\VLVVHH:5,*+7(7$/supraQRWH

 . E.g.:LOOLDPVY%HHPLOOHU,QF)GG&LUBut see3HWHU-
*DOODJKHUIn Search of a Dispositive Answer on Whether Remand Is Dispositive6(721
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
GHQLDOVRIPRWLRQVWRFHUWLI\DGLVWULFWFRXUWRUGHUIRULQWHUORFXWRU\DSSHDOGHQLDOV
RIPRWLRQVIRUHQIRUFHPHQWRIDQDJHQF\VXESRHQDGHQLDOVRIPRWLRQVWRSURFHHG
LQ IRUPDSDXSHULV DQG VHUYLFH DV SUHVLGLQJ MXGJHRYHU MXU\ VHOHFWLRQ LQ IHORQ\
WULDOV
-XGJH 6HO\D¶V RSLQLRQ IRU WKH )LUVW &LUFXLW LV D SURWRW\SH RI WKH IUDPHZRUN
JHQHUDOO\HPSOR\HGE\WKHFLUFXLWV
 :HWKLQNWKDWWKHWHUPVGLVSRVLWLYHDQGQRQGLVSRVLWLYHDVXVHGLQ5XOH
 PXVW EH FRQVWUXHG LQ KDUPRQ\ ZLWK WKH FODVVLILFDWLRQV OLPQHG LQ
VHFWLRQE   7KLVGRHVQRWPHDQRIFRXUVH WKDWGLVSRVLWLYH
PRWLRQVDUHWKRVHH[FHSWHGPRWLRQVVSHFLILFDOO\HQXPHUDWHGLQVHFWLRQ
E$ DQG QR RWKHUV 5DWKHU WKDW HQXPHUDWLRQ LQIRUPV WKH
FODVVLILFDWLRQRIRWKHUPRWLRQVDVGLVSRVLWLYHRUQRQGLVSRVLWLYH0RWLRQV
IRU VDQFWLRQV SUHPLVHG RQ DOOHJHG GLVFRYHU\ YLRODWLRQV DUH QRW
VSHFLILFDOO\ H[FHSWHGXQGHU86& E$ DQG LQJHQHUDO
WKH\ DUH QRW RI WKH VDPH JHQUH DV WKH HQXPHUDWHGPRWLRQV:H KROG
WKHUHIRUH WKDW VXFK PRWLRQV RUGLQDULO\ VKRXOG EH FODVVLILHG DV
QRQGLVSRVLWLYH
7KLVYLHZSRLQWUHFRJQL]HVWKDWWKHGLVSRVLWLYHQRQGLVSRVLWLYHGLFKRWRP\LQ5XOHLV
GLUHFWO\WLHGWRWKHVWDWXWRU\ODQJXDJHDQGHQXPHUDWHGPRWLRQVXQGHUE


+$//&,5&8,75(9±QRWLQJWKDWZKLOH³DOOWKHFLUFXLWFRXUWVWKDWKDYH
FRQIURQWHGWKHLVVXHKDYHFRQFOXGHGWKDWUHPDQGLV´GLVSRVLWLYH³>Q@HDUO\HYHU\GLVWULFW
FRXUWWKDWKDVFRQIURQWHGWKHLVVXHKDVFRQFOXGHG´WKHRSSRVLWHid.DWQFROOHFWLQJ
FDVHV
  E.g.9LWROVY&LWL]HQV%DQNLQJ&R)G±WK&LU
  E.g.1/5%Y)UD]LHU)GG&LU
  E.g.:RRGVY'DKOEHUJ)GWK&LU
  *RPH]Y8QLWHG6WDWHV86±
  -XGJH6HO\D DSSRLQWHG WR WKH)LUVW&LUFXLW LQ LV SHUKDSVEHVW NQRZQ IRU KLV
GLVWLQFWLYHO\ HORTXHQWZULWLQJ VW\OH See, e.g. 'DQ 6ODWHUThe Linguistic Talents of Judge 
Bruce Selya :$// 67 - / %/2* )HE    30 KWWSEORJVZVMFRP
ODZWKHOLQJXLVWLFWDOHQWVRIMXGJHEUXFHVHO\D>KWWSSHUPDFF:/7.<4@
  3KLQQH\ Y :HQWZRUWK 'RXJODV +RVS  )G  ± VW &LU  FLWDWLRQ
RPLWWHGsee also3RZHU6KDUH,QFY6\QWHO,QF)GVW&LUTXRWLQJ
PhinneyZLWKDSSURYDO
  $VWKH7HQWK&LUFXLWKDVH[SODLQHG
7KHQRWHVWR5XOHH[SOLFLWO\WLHWKHWZRFDWHJRULHVXVHGLQ5XOHWRUHIHUUDOV
XQGHUHLWKHUVXEVHFWLRQ$RUVXEVHFWLRQ%RIVHFWLRQ%HFDXVH5XOH
EHFDPHODZVXEVHTXHQWWRWKHUHOHYDQWDPHQGPHQWWRVHFWLRQZHUHDGWKH
QRWHVDVFRQILUPLQJRXULQWHUSUHWDWLRQRIWKHVHFWLRQPRWLRQVQRWGHVLJQDWHGRQ
WKHLUIDFHDVRQHRIWKRVHH[FHSWHGLQVXEVHFWLRQ$DUHQHYHUWKHOHVVWREHWUHDWHG
DVVXFKDPRWLRQZKHQWKH\KDYHDQLGHQWLFDOHIIHFW
2FHORW2LO&RUSY6SDUURZ,QGXV)GWK&LUFLWDWLRQRPLWWHG
see/\NLQVY&HUWDLQ7HHG&RUS)$SS¶[±WK&LUFLWLQJOcelot 
Oil Corp.ZLWKDSSURYDO*RPH]Y0DUWLQ0DULHWWD&RUS)G WK&LU
³%HFDXVHWKHPDJLVWUDWHMXGJHKHUHUHIXVHGWRLPSRVHDGLVSRVLWLYHVDQFWLRQWKHGLVWULFW
FRXUWFRUUHFWO\UHYLHZHGWKHUXOLQJXQGHU5XOHD´
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

7UHDWLQJ'LVFRYHU\6DQFWLRQVDV&ROODWHUDO0DWWHUV
&RXUWVKDYHSURYLGHGDQRWKHUUDWLRQDOHZKLFKDOWKRXJKUHMHFWHGE\WKH6HYHQWK
&LUFXLWSURYLGHVDGGLWLRQDOVXSSRUWIRUWKHFRQFOXVLRQWKDW5XOHVDQFWLRQVDUH
QRQGLVSRVLWLYH7KH'LVWULFWRI1HEUDVNDLQRobinson v. Eng QRWHGWKDW5XOH
DSSOLHV RQ LWV RZQ WHUPV RQO\ WR UXOLQJV WKDW GLVSRVH RI D SDUW\¶V ³µFODLP RU
GHIHQVH¶´²DSKUDVHZKLFKPXVWEHOLPLWHGEHFDXVH³&RQJUHVVFOHDUO\KDVQRWFKRVHQ
WRFDWHJRUL]HDVµGLVSRVLWLYH¶DQ\UXOLQJWKDWUHVROYHVDQLVVXH´%HFDXVHVDQFWLRQV
RUGLQDULO\³µGR>@QRWVLJQLI\DGLVWULFWFRXUW¶VDVVHVVPHQWRIWKHOHJDOPHULWVRIWKH
FRPSODLQW¶´DQGKDYHEHHQGHHPHGE\WKH6XSUHPH&RXUWWREH³µFROODWHUDO¶WRWKH
FODLPV DQG GHIHQVHV RI WKH XQGHUO\LQJ DFWLRQ´ WKH FRXUW UHDVRQHG VDQFWLRQV DUH
³DQWLWKHWLF´WRGLVSRVLWLYHUXOLQJV
:KLOH WKH FRXUW HPSOR\HG WKH GLVSRVLWLYHQRQGLVSRVLWLYH GLFKRWRP\ LW ORRNHG
WKURXJK WKH OHQV RI D PHULWFHQWHUHGFROODWHUDO GLFKRWRP\ WR GHWHUPLQH WKDW PRVW
VDQFWLRQVIDOOZLWKLQE$OHVWHYHU\LVVXHWKDWLPSDFWVDFDVHIDOOZLWKLQ
WKH ³GLVSRVLWLYH´ FDWHJRU\8QGHU WKLV OLQH RI UHDVRQLQJ LI D VDQFWLRQ GRHV QRW
DGGUHVVRUIRUHFORVHWKHYLWDOLW\RIWKHFRPSODLQWRUDQDYDLODEOHGHIHQVHWKHUHWRLWLV
FROODWHUDOWRWKH³FODLPRUGHIHQVH´DQGLVWKXVQRQGLVSRVLWLYH7KHRobinsonFRXUW
DQDO\]HG5XOH VDQFWLRQV RWKHUFRXUWVKDYHKHOG WKDW ³>W@KH >6XSUHPH@&RXUW¶V
UHDVRQLQJWKDWWKHGHWHUPLQDWLRQRI5XOHVDQFWLRQVLVDFROODWHUDOLVVXHDSSOLHV
ZLWKQROHVVIRUFHWRGLVFRYHU\VDQFWLRQVLPSRVHGXQGHU5XOH´
+RZHYHU D VWURQJ FRXQWHUDUJXPHQW KDV EHHQ DVVHUWHG XQGHU WKH ORJLF WKDW
VDQFWLRQVDUHVLPLODUWRWKHFRQWHPSWSRZHUZKLFKDOWKRXJK³FROODWHUDO´ZDV
HQWLUHO\EH\RQGWKHUHDFKRIPDJLVWUDWHMXGJHVSULRUWR7KLVOLQHRIUHDVRQLQJ
UHOLHVXSRQWKHDIRUHPHQWLRQHGDQDORJLFDODQDO\VLV
,,,'(9(/230(1766,1&(
7KHODQGVFDSHKDVFKDQJHGGUDVWLFDOO\VLQFHZLWKPDJLVWUDWHMXGJHVJDLQLQJ
DGGLWLRQDODXWKRULW\DQGDQRQYRWLQJVHDWRQ WKH-XGLFLDO&RQIHUHQFH3DUW ,,,$


  Seesupra3DUW,,$
  )5''1HE
  Id.DW
  Id.TXRWLQJ&RRWHU	*HOOY+DUWPDU[&RUS86
  Id.DWQ
  +HLQULFKVY0DUVKDOO	6WHYHQV,QF)GG&LUsee, e.g.
)RVVHOPDQY*LEEV1R&3-+35:/DW1'&DO0DU
FLWLQJHeinrichsZLWKDSSURYDOaff’d)$SS¶[WK&LU/RJ2Q$P
,QFY&UHGLW6XLVVH)LUVW%RVWRQ&RUS1R&,950%0+':/DW
6'1<1RYVDPH
 . See, e.g. $OSHUQ Y /LHE  )G   WK &LU  Compare .LREHO Y
0LOOVRQ)G ± G&LU &DEUDQHV - FRQFXUULQJwith id. DW ±
/HYDO-FRQFXUULQJ
  See&RRWHU	*HOOY+DUWPDU[&RUS86
  0&&$%(supraQRWHDWMagistrate Judges are Effective, Flexible Judiciary 
Resource7+,5'%5$1&+$GPLQ2IILFHRIWKH86&RXUWV:DVKLQJWRQ'&2FW
DWavailable atKWWSVZHEDUFKLYHRUJZHEKWWSZZZXVFRXUWVJRY
XVFRXUWV1HZVWWEDUFKLYH2FWSGI>KWWSSHUPDFF&55@
@ A REFEREE WITHOUT A WHISTLE 

DGGUHVVHVWKHDGGLWLRQRIWKHFRQWHPSWSRZHULQWKH)HGHUDO&RXUWV,PSURYHPHQW$FW
RI³$PHQGPHQWV´3DUW,,,%H[SODLQVWKH6HFRQG&LUFXLW¶VWKRURXJK
H[HJHVLVWKHUHRI
A. Federal Courts Improvement Act of 2000 
8QWLOPDJLVWUDWHMXGJHVHQWLUHO\ODFNHGWKHSRZHUWRSXQLVKFRQWHPQRUV
0DJLVWUDWHMXGJHVGHHPLQJEHKDYLRUZRUWK\RIFRQWHPSWZHUHUHTXLUHGWR³FHUWLI\´
WKHUHOHYDQWIDFWVZKHUHXSRQDGLVWULFWMXGJH²JHQHUDOO\HQWLUHO\UHPRYHGIURPWKH
UHOHYDQWSURFHHGLQJV²ZDVUHTXLUHGWRFRQGXFWDQHZUHYLHZRIWKHLQFLGHQW$V
SDUWRIDODUJHURYHUKDXOWRLPSURYHWKHHIILFLHQF\DQGDGPLQLVWUDWLRQRIWKHMXGLFLDU\
&RQJUHVVHOHFWHGWRGRDZD\ZLWKWKHVHWLPHFRQVXPLQJUHGXQGDQFLHVE\JUDQWLQJ
PDJLVWUDWHMXGJHVOLPLWHGFRQWHPSWSRZHU
&RQVFLRXV RI WKH QHHG WR SUHVHUYH GLVWLQFWLRQV EHWZHHQ WKHPDJLVWUDWH MXGJH¶V
FRQWHPSWDXWKRULW\DQG WKDWRI WKH$UWLFOH ,,, MXGLFLDU\ WKH$PHQGPHQWV¶
JUDQW RI FRQWHPSW SRZHU LV VRPHZKDW QDUURZO\ WDLORUHG0DJLVWUDWH MXGJHV ZHUH
JUDQWHG ³>V@XPPDU\ FULPLQDO FRQWHPSW DXWKRULW\´ZKLFK LQFOXGHV ³WKH SRZHU WR
SXQLVKVXPPDULO\E\ILQHRULPSULVRQPHQWVXFKFRQWHPSWRIWKHDXWKRULW\RIVXFK
PDJLVWUDWH MXGJHFRQVWLWXWLQJPLVEHKDYLRURIDQ\SHUVRQ LQ WKHPDJLVWUDWH MXGJH¶V
SUHVHQFH´FULPLQDOFRQWHPSWDXWKRULW\LQFRQVHQWDQGPLVGHPHDQRUFDVHVDQG
IXOO FLYLO FRQWHPSW DXWKRULW\ LQ FRQVHQW DQG PLVGHPHDQRU FDVHV &ULPLQDO


  )HGHUDO&RXUWV,PSURYHPHQW$FWRI6WDW±FRGLILHG
DVDPHQGHGDW86&H
  See 86& H  DPHQGHG+55(312 DW ±
GHVFULELQJWKHSURYLVLRQVLQWKH$PHQGPHQWVWKDWDGGHGFRQWHPSWDXWKRULW\
  See86&HDPHQGHGMultidistrict, Multiparty, Multiforum 
Trial Jurisdiction Act of 1999 and Federal Courts Improvement Act of 1999: Hearing on H.R. 
2112 and H.R. 1752 Before the Subcomm. on Courts & Intellectual Prop. of the H. Comm. on 
the JudiciaryWK&RQJ±>KHUHLQDIWHUHearing on Federal Courts Improvement 
Act@VWDWHPHQWRI-RHO%5RVHQ8QLWHG6WDWHV0DJ-8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH
'LVWULFWRI1HZ-HUVH\
  86&HHearing on Federal Courts Improvement ActsupraQRWH
DW±+55(312DW³>7KHELOO@LVGHVLJQHGWRLPSURYHDGPLQLVWUDWLRQ
DQG SURFHGXUHV HOLPLQDWH RSHUDWLRQDO LQHIILFLHQFLHV DQG WR WKH H[WHQW SUXGHQW UHGXFH
RSHUDWLQJH[SHQVHV´7KH$PHQGPHQWVDOVRHOLPLQDWHGWKHFRQVHQWUHTXLUHPHQWLQSHWW\
RIIHQVHFDVHVDQGH[SDQGHGDXWKRULW\LQMXYHQLOHFDVHV6WDWDWFRGLILHGDV
DPHQGHGDW86&EJ
  Hearing on Federal Courts Improvement Act supra QRWH DW VWDWHPHQWRI
+DUYH\)6FKOHVLQJHU-8QLWHG6WDWHV'LVWULFW&RXUWIRUWKH0LGGOH'LVWULFWRI)ORULGD³7KH
SURYLVLRQZDVFDUHIXOO\FUDIWHGWRDYRLGDQ\&RQVWLWXWLRQDOLVVXH>,W@GLVWLQJXLVK>HV@WKDW
DXWKRULW\IURPWKHPRUHH[SDQVLYHFULPLQDOFRQWHPSWSRZHURIDUWLFOH,,,MXGJHV´id.DW
VWDWHPHQWRI5RVHQ³>7KHUHVWULFWLRQVRQWKHPDJLVWUDWHMXGJH¶VFRQWHPSWDXWKRULW\ZHUH@
SURSRVHGDVDFOHDUGLVWLQFWLRQEHWZHHQPDJLVWUDWHMXGJHVDQGDUWLFOH,,,DEULJKWOLQHLI\RX
ZLOO VLQFHPDJLVWUDWH MXGJHV DOUHDG\ KDYH WKH DXWKRULW\ WR LPSRVH WKDW SHQDOW\ IRU FHUWDLQ
PLVGHPHDQRUV´
  6WDWDWFRGLILHGDVDPHQGHGDW86&H
  Id.DW±FRGLILHGDVDPHQGHGDW86&H
  Id.DWFRGLILHGDVDPHQGHGDW86&H
 INDIANA LAW JOURNAL >9RO

FRQWHPSW DXWKRULW\ LV OLPLWHG WR VHQWHQFHVZLWKLQ WKH UDQJH VSHFLILHG IRU&ODVV&
PLVGHPHDQRUVLPSULVRQPHQWXSWRWKLUW\GD\VDILQHRIXSWRILYHWKRXVDQGGROODUV
RU ERWK0RVW VLJQLILFDQWO\ DQGZLWKRXW HODERUDWLRQ DW WKH KHDULQJ RU LQ WKH
FRPPLWWHH UHSRUW ³WKH QHZ  H H[SUHVVO\ VWDWHG WKDW LWV JUDQW RI FLYLO
FRQWHPSWDXWKRULW\LQFRQVHQWFDVHVµVKDOOQRWEHFRQVWUXHGWROLPLWWKHDXWKRULW\RI
DPDJLVWUDWHMXGJHWRRUGHUVDQFWLRQVXQGHUDQ\RWKHUVWDWXWHWKH)HGHUDO5XOHVRI
&LYLO3URFHGXUHRUWKH)HGHUDO5XOHVRI&ULPLQDO3URFHGXUH¶´
7KHSURYLVLRQVH[SOLFLWO\VRXJKWWRLQFUHDVHWKHHIILFLHQF\RIWKHMXGLFLDU\ZKLFK
KDG EHHQ DIIHFWHG E\ WKH DGGHG OD\HU RI UHYLHZ SUHFHGLQJ WKH LPSRVLWLRQ RI
SXQLVKPHQW IRU FRQWHPSW ³>7@KH ODFN RI DGHTXDWH FRQWHPSW DXWKRULW\ E\
PDJLVWUDWHMXGJHVXQGHUPLQH>G@ERWKWKHPDJLVWUDWHMXGJH¶VDQGWKHGLVWULFWFRXUW¶V
DXWKRULW\ZKHQFRQIURQWHGZLWKPLVFRQGXFWRUIDLOXUHWRREH\FRXUWRUGHUV´DQG
WKHGHWHUUHQWHIIHFWRIFRXUWUXOHVZDVGLPLQLVKHGE\WKHSURVSHFWRIGHQRYRUHYLHZ
$V D ZKROH WKH FRQWHPSW SURYLVLRQV ³SURYLGH>G PDJLVWUDWH MXGJHV@ ZLWK D WRRO
QHHGHGWRSHUIRUPHIIHFWLYHO\WKHLUH[LVWLQJVWDWXWRU\GXWLHVIRUWKHGLVWULFWFRXUW´
B. .LREHO: Analyzing Magistrate Judges’ Authority After the 2000 Amendments 
7KH6HFRQG&LUFXLWILUVWDUWLFXODWHGWKHUXOHWKDWGLVFRYHU\VDQFWLRQVDUHJHQHUDOO\
QRQGLVSRVLWLYH LQ  EXW -XGJH /HYDO¶V DQG -XGJH &DEUDQHV¶V UHFHQW
FRQFXUUHQFHVLQKiobel v. MillsonZDUUDQWJUHDWHUDWWHQWLRQIRUWKHLUDQDO\VHVRI
PDJLVWUDWHMXGJHV¶SRZHULQWKHZDNHRIWKH$PHQGPHQWV7KHKiobelFRXUW
XQDQLPRXVO\DJUHHG WKDW5XOHVDQFWLRQVZHUHQRQGLVSRVLWLYHEXW VSOLWRYHU WKH
SURSULHW\ RI PDJLVWUDWHMXGJHGHFLGHG 5XOH  VDQFWLRQV 7KH DUJXPHQWV DUH
LOOXVWUDWLYH RI WZR LQWHUSUHWDWLRQV RI WKH  $PHQGPHQWV -XGJH /HYDO¶V
FRQFXUUHQFHZHLJKVKHDYLO\LQIDYRURIFRQVLGHULQJ5XOHVDQFWLRQVDVJHQHUDOO\
QRQGLVSRVLWLYH ZKLOH -XGJH &DEUDQHV¶V FRQFXUUHQFH PLOLWDWHV LQ IDYRU RI WKH
RSSRVLWH


  Id.FRGLILHGDVDPHQGHGDW86&HUHIHUHQFLQJ86&
E EZKLFK GHOLQHDWH WKHPD[LPXPSHQDOWLHV 7KH FHUWLILFDWLRQ DQG
UHYLHZSURFHVV LQSODFHSULRU WR WKH$PHQGPHQWV UHPDLQV LQ IRUFH IRU SHQDOWLHV WKDW
H[FHHGWKHDERYHPD[LPXPVId.FRGLILHGDVDPHQGHGDW86&H
  SeeHearing on Federal Courts Improvement ActsupraQRWH
  See+55(312
  .LREHOY0LOOVRQ)GG&LU/HYDO-FRQFXUULQJTXRWLQJ
6WDWFRGLILHGDVDPHQGHGDW86&H
  Hearing on Federal Courts Improvement ActsupraQRWHDW±VWDWHPHQWRI
6FKOHVLQJHU
  Id.DW
  Id.DWseeid.DW±VWDWHPHQWRI5RVHQ
  7KRPDV(+RDU,QFY6DUD/HH&RUS)GG&LU
  )G
  Seeid.DW&DEUDQHV-FRQFXUULQJ³-XGJH/HYDODQG,KDYHQRZSURYLGHGVRPH
PRGHVWDVVLVWDQFHWRQRWHVDQGFRPPHQWVHGLWRUVRIODZUHYLHZVLQVHDUFKRIDQDJHQGD´
&ROHsupraQRWHDW
  'HVSLWH DFWXDOO\ DJUHHLQJ ZLWK WKH UHVW RI WKH SDQHO WKDW 5XOH  VDQFWLRQV ZHUH
SHUPLVVLEOH-XGJH&DEUDQHVE\KLVRZQDGPLVVLRQUHFRJQL]HVWKDWKLVDUJXPHQWVVXSSRUWWKH
RSSRVLWHFRQFOXVLRQ
@ A REFEREE WITHOUT A WHISTLE 

-XGJH /HYDO REVHUYHV WKDW WKH DUJXPHQWV DJDLQVW VDQFWLRQV SRZHU ZHUH PXFK
VWURQJHU SULRU WR WKH $PHQGPHQWV 6SHFLILFDOO\ -XGJH /HYDO DGYDQFHV WZR
GLVWLQFWDUJXPHQWVWKDW&RQJUHVVE\GHFODULQJWKDWWKHFLYLOFRQWHPSWDXWKRULW\
³µVKDOO QRW EH FRQVWUXHG WR OLPLW WKH DXWKRULW\ RI D PDJLVWUDWH MXGJH WR RUGHU
VDQFWLRQV¶´VLJQDOHGWKDWLWKDGLQWHQGHGDOODORQJWRFRQIHUXSRQPDJLVWUDWHMXGJHV
WKHSRZHUWRLVVXHGLVFRYHU\VDQFWLRQVDQGWKDWVLQFHFRQWHPSWSRZHUVZHUH
QR ORQJHU RXWVLGH WKH PDJLVWUDWH MXGJH¶V UHDFK DQDORJLHV EHWZHHQ VDQFWLRQV DQG
FRQWHPSWZRXOGQRORQJHUMXVWLI\FDWHJRUL]LQJVDQFWLRQVDVGLVSRVLWLYH
-XGJH&DEUDQHVILUVWUHSHDWVWKHDUJXPHQWVRIWKH6L[WKDQG6HYHQWK&LUFXLWV
VWDWLQJ WKDW VDQFWLRQV DUH HTXLYDOHQW WR DQ DZDUG RI GDPDJHV 6HFRQG -XGJH
&DEUDQHV DQDORJL]HV WKH VDQFWLRQLQJ SRZHU WR FRQWHPSW SURFHHGLQJV FDOOLQJ WKH
$PHQGPHQWV¶ JUDQW RI SRZHU ³D QDUURZ VWDWXWRU\ H[FHSWLRQ WR WKH JHQHUDO
SULQFLSOH WKDW PDJLVWUDWH MXGJHV PD\ QRW GLVSRVH RI FODLPV´ )LQDOO\ -XGJH
&DEUDQHVDUJXHVWKDW³>N@QRZLQJRIWKHGHFLVLRQVLQBennettDQGAlpern&RQJUHVV
UHDGLO\ FRXOG KDYH LQFOXGHG WKH SRZHU WR LPSRVH    VDQFWLRQV LQ ZKHQ LW


,UHFRJQL]HWKDWVRPHRIWKHUHDVRQVZKLFKSHUVXDGHPHWKDWPDJLVWUDWHMXGJHV
ODFNVWDWXWRU\DXWKRULW\WRLPSRVHVDQFWLRQVXQGHU5XOHPLJKWDSSO\DOVRWR
WKHLPSRVLWLRQRIVDQFWLRQVXQGHU5XOH,QWKHFRQWH[WRI5XOHKRZHYHU
WKHVH UHDVRQV DUH QRW SHUVXDVLYH EHFDXVH RI D PDJLVWUDWH MXGJH¶V VWDWXWRU\
LQVWLWXWLRQDODQGKLVWRULFDODXWKRULW\RYHUGLVFRYHU\SURFHHGLQJV,QGHHGLWLVWKH
EURDG VFRSH RI D PDJLVWUDWH MXGJH¶V DXWKRULW\ RYHU GLVFRYHU\ GLVSXWHV WKDW
SURYLGHV WKH VRXUFH RI KLV DXWKRULW\ WR LPSRVH VDQFWLRQV IRU WKH YLRODWLRQ RI
GLVFRYHU\RUGHUV
Kiobel)GDW%XWWKLVSVXHGRLQKHUHQWSRZHULVDWEHVW³DQXQFHUWDLQDQGXQUHJXODWHG
JURXQG IRU LPSRVLQJ VDQFWLRQV´ )(' 5 &,9 3  DGYLVRU\ FRPPLWWHH¶V QRWH 
$PHQGPHQWDQGDWZRUVWDQLPSHUPLVVLEOHH[HUFLVHSUHHPSWHGE\WKHHYROXWLRQRIH[SOLFLW
SRZHUVXQGHUWKH5XOHVseeid.$PHQGPHQW³7KHQHZSURYLVLRQHOLPLQDWHVWKHQHHG
WR UHVRUW WR LQKHUHQW SRZHU    ´ ³7KHUH LV QR MXVWLILFDWLRQ IRU WKH FRXUWV¶ SUDFWLFH RI
E\SDVVLQJUXOH>WRXVHµLQKHUHQWSRZHU¶WRHQIRUFHGLVFRYHU\@´5RVHQEHUJsupraQRWH
DW,QGHHGHYHQWKH6XSUHPH&RXUWKDVDSSHDUHGWRUHMHFWWKH³LQKHUHQWSRZHU´WKHRU\
6RFLHWH,QWHUQDWLRQDOHSRXU3DUWLFLSDWLRQV,QGXVWULHOOHVHW&RPPHUFLDOHV6$Y5RJHUV
86
*LYHQ WKH SUREOHPVZLWK WKH ³LQKHUHQW DXWKRULW\´ WKHRU\ -XGJH&DEUDQHV¶V GLVWLQFWLRQ
EHWZHHQ5XOHDQG5XOHVDQFWLRQVLVXQSHUVXDVLYH7KHVDQFWLRQLQJSRZHUVXQGHUHDFK
H[LVWRQO\DVDUHVXOWRIWKHLUUHVSHFWLYHH[SOLFLWJUDQWVRIDXWKRULW\Kiobel)GDW
/HYDO-FRQFXUULQJ³7KHUHLVQRVXSSRUWIRUWKLVDUJXPHQWLQDQ\VWDWXWHUXOHRUMXGLFLDO
RSLQLRQ,IDQ\WKLQJLWVHHPVWRGHPRQVWUDWHWKHRSSRVLWHRIZKDW-XGJH&DEUDQHVFRQWHQGV´
7KLV1RWHWKHUHIRUHWUHDWV-XGJH&DEUDQHV¶VDUJXPHQWVDVDUJXPHQWVDJDLQVWDQ\VDQFWLRQLQJ
SRZHUIRUPDJLVWUDWHMXGJHVSee id. DWDUJXLQJWKDWIROORZLQJ-XGJH&DEUDQHV¶VUHDVRQLQJ
ZRXOGUHTXLUH³GLVDYRZLQJRXUSULRUKROGLQJLQHoarWKDWPDJLVWUDWHMXGJHVDUHHPSRZHUHG
WRLPSRVHDPRQHWDU\VDQFWLRQ´
  Kiobel)GDW/HYDO-FRQFXUULQJTXRWLQJ86&H
  Id. DW±2Q WKLVSRLQW -XGJH/HYDODVNV WKH IROORZLQJSHUWLQHQWTXHVWLRQ³,I
&RQJUHVV FRQIHUUHG RQ PDJLVWUDWH MXGJHV WKH SRZHU WR LPSRVH FULPLQDO FRQYLFWLRQV IRU
FRQWHPSWDQGWRSXWFRQWHPQRUVLQMDLOZK\ZRXOGZHLQWHUSUHW&RQJUHVV¶VVLOHQFHRQWKH
LVVXHRIQRQFULPLQDOVDQFWLRQVDVDQLPSOLFLWGHQLDORIWKDWSRZHU"´Id.DW
  Seesupra3DUW,,$±%
  Kiobel)GDW±&DEUDQHV-FRQFXUULQJ
  Id.DW
 INDIANA LAW JOURNAL >9RO

DPHQGHGWRSURYLGHIRUOLPLWHGFRQWHPSWSRZHUV´7KXV³SXUVXDQWWRWKH
JHQHUDOSULQFLSOHVRIVWDWXWRU\FRQVWUXFWLRQ´FRXUWVVKRXOG³DVVXPHWKDW&RQJUHVV
LQWHQGHGWRZLWKKROGWKHDGGLWLRQDODXWKRULW\WRLPSRVHVDQFWLRQV´
$VUHVROYLQJWKHLVVXHZDVQRWQHFHVVDU\WRUHVROYLQJWKHFDVH&KLHI-XGJH-DFREV
GHFOLQHGWRFKLPHLQRQWKH/HYDO&DEUDQHVGHEDWHH[FHSWWRVD\WKDW³HDFKRIP\
FROOHDJXHVZRXOGUHZULWHLQDGLIIHUHQWZD\>7@KLVNQRWQHHGVWREHXQWLHG
E\&RQJUHVVRUE\WKH6XSUHPH&RXUW´
,95(62/9,1*KIOBEL7+($0(1'0(176$1'6$1&7,216$87+25,7<
*LYHQWKHFRQIOLFWDPRQJWKHFLUFXLWV¶LQWHUSUHWDWLRQVRIWKHDPELJXRXVSURYLVLRQV
RI5XOHLQOLJKWRIWKH$FWDQGWKH$PHQGPHQWVFROOHFWLYHO\³$FW´
LW LV FOHDU WKDW RQO\ RQH RI WKH SUHYDLOLQJ LQWHUSUHWDWLRQV EHVW UHIOHFWV &RQJUHVV¶V
LQWHQW&KLHI-XGJH-DFREV¶VREVHUYDWLRQFRXQVHOLQJDJDLQVW³UHZULW>LQJ@´
ZRXOGKDYHEHHQVLJQLILFDQWO\PRUHSHUVXDVLYHLIWKH$FWZHUHDJUDQWRIHQXPHUDWHG
SRZHUV%XWWKH$FWLVLQIDFWWKHRSSRVLWHLWLVDJHQHUDOJUDQWRISUHWULDODXWKRULW\
IROORZHG E\ HQXPHUDWHG UHVWULFWLRQV 'HWHUPLQLQJ WKH SUHFLVH FRQWRXUV RI WKDW
DXWKRULW\DV-XGJHV/HYDODQG&DEUDQHVDWWHPSWWRGRLVWKHUHIRUHLSVRIDFWRQRWD
UHZULWLQJRIWKHVWDWXWHEXWLQVWHDGDQLQWHUSUHWLYHFRQXQGUXP/HDYLQJDVLGHIRU
QRZ WKH FRPSHOOLQJ SROLF\ FRQVLGHUDWLRQV WKDW DOVR ZHLJK LQ IDYRU RI KLV
LQWHUSUHWDWLRQ -XGJH /HYDO RIIHUV D VROXWLRQ WR WKLV FRQXQGUXP WKDW LV IDU PRUH
IDLWKIXO WRWKHWH[WDQGKLVWRU\RIWKHUHOHYDQWSURYLVLRQV7KLV3DUWDQDO\]HVWKUHH
SRLQWV RI FRQWHQWLRQ EHWZHHQ -XGJHV /HYDO DQG &DEUDQHV WKH UHFRJQLWLRQ RI D
SUHH[LVWLQJDXWKRULW\WRLVVXHVDQFWLRQVWKHHIIHFWRIWKH$PHQGPHQWVRQWKH
RIWHPSOR\HG DQDORJLFDO IUDPHZRUN DQG &RQJUHVV¶V DOOHJHG ³VLOHQFH´ RQ WKH
VDQFWLRQVSRZHU
A. 2000 Amendments as Recognizing Pre-Existing Authority To Issue Sanctions 
-XGJH/HYDO¶VILUVWDUJXPHQW²WKDW&RQJUHVVE\GHFODULQJWKDWWKHFLYLOFRQWHPSW
DXWKRULW\³µVKDOOQRWEHFRQVWUXHGWROLPLWWKHDXWKRULW\RIDPDJLVWUDWHMXGJHWRRUGHU
VDQFWLRQV¶´ UHFRJQL]HG SUHH[LVWLQJ VDQFWLRQV DXWKRULW\²FRPSRUWV ZLWK


  Id.DW
  Id.
  Id.DW-DFREV&-FRQFXUULQJ
  &RGLILHGLQUHOHYDQWSDUWDW86&
  -RKQVRQY63DF&R86)XOOHU&-³:HDUHXQDEOHWRDFFHSW
WKHVHFRQFOXVLRQVQRWZLWKVWDQGLQJWKHDEOHRSLQLRQRIWKHPDMRULW\DVWKH\DSSHDUWRXVWREH
LQFRQVLVWHQWZLWKWKHSODLQLQWHQWLRQRI&RQJUHVVWRGHIHDWWKHREMHFWRIWKHOHJLVODWLRQDQGWR
EHDUULYHGDWE\DQLQDGPLVVLEOHQDUURZQHVVRIFRQVWUXFWLRQ´
  See 86&E$
  7KHSRZHULVHLWKHUJUDQWHGRUSURVFULEHG²WKRVHDUHWKHRQO\WZRRSWLRQVXQGHUWKH
VWDWXWRU\GLFKRWRP\Seeid.infraQRWHDQGDFFRPSDQ\LQJWH[Wsee also Kiobel)G
DW/HYDO-FRQFXUULQJ³0\DUJXPHQWVGRQRWVHHNWRµXQGHUPLQH¶&RQJUHVV¶VGHFLVLRQ
7KH\ VHHN WR LQWHUSUHW &RQJUHVV¶V LQWHQWLRQV LQ WKH DEVHQFH RI D FOHDU FRQJUHVVLRQDO
PDQGDWH´
  Kiobel )G DW ± /HYDO - FRQFXUULQJ TXRWLQJ 86&  H
@ A REFEREE WITHOUT A WHISTLE 

WUDGLWLRQDOVWDWXWRU\LQWHUSUHWDWLRQFDQRQV$VWDWXWHPXVWEHLQWHUSUHWHGDVDZKROH
LQVWHDGRILVRODWLQJVHFWLRQVIURPWKHLUFRQWH[WEHFDXVHLQWHUSUHWLQJWKHVWDWXWHDVD
ZKROH LV SUHVXPHG WR EHVW HIIHFW &RQJUHVV¶V LQWHQW ³>L@W LV HOHPHQWDU\ WKDW WKH
PHDQLQJRIDVWDWXWHPXVWLQWKHILUVWLQVWDQFHEHVRXJKWLQWKHODQJXDJHLQZKLFK
WKH DFW LV IUDPHG´ 7KH UXOH DJDLQVW VXUSOXVDJH VXJJHVWV DW PLQLPXP WKDW
&RQJUHVVUHFRJQL]HGPDJLVWUDWHMXGJHV¶DELOLW\WRVDQFWLRQ
6HFWLRQ H JUDQWLQJPDJLVWUDWH MXGJHV FLYLO FRQWHPSW DXWKRULW\ LQ FLYLO
FRQVHQWDQGPLVGHPHDQRUFDVHVVWDWHVLQSDUW³7KLVSDUDJUDSKVKDOOQRWEHFRQVWUXHG
WROLPLWWKHDXWKRULW\RIDPDJLVWUDWHMXGJHWRRUGHUVDQFWLRQVXQGHUDQ\RWKHUVWDWXWH
WKH)HGHUDO5XOHVRI&LYLO3URFHGXUHRUWKH)HGHUDO5XOHVRI&ULPLQDO3URFHGXUH´
7KHPRVWQDWXUDOUHDGLQJRIWKLVSURYLVLRQLVWKDWWKHDGGLWLRQRIFRQWHPSWDXWKRULW\
LQ FRQVHQW FDVHV GRHV QRW UHVWULFW already existing VDQFWLRQV DXWKRULW\ XQGHU WKH
)HGHUDO5XOHVRI&LYLO3URFHGXUH7KLVDUJXPHQW¶VSHUVXDVLYHQHVVLVOLPLWHGE\WKH
IDFW WKDW WKH SURYLVLRQ LV DEVHQW IURP WKH RWKHU DGMRLQLQJ SDUDJUDSKV SHUKDSV
&RQJUHVV RQO\ LQWHQGHG WR DFNQRZOHGJH WKH VDQFWLRQLQJ SRZHU WKDW SUHVXPDEO\
DFFRPSDQLHVFLYLOFRQVHQWFDVHV7KLVFRXQWHUDUJXPHQWKRZHYHUIDLOVRQJURXQGV
RIVXUSOXVDJHWKHVWDWXWHUHIHUHQFHVVDQFWLRQVSRZHUVXQGHU³any other´VWDWXWHRU
UXOHRIFULPLQDORUFLYLOSURFHGXUH6LQFHWKHSRZHUWRSXQLVKFRQWHPQRUVDQGWRWU\
FDVHVFRPHVIURP&RQJUHVVZDVUHFRJQL]LQJWKDWDQRWKHUVRXUFHFRXOGFRQIHU
WKH SRZHU WR RUGHU VDQFWLRQV &RQJUHVV LQ HVVHQFH UHFRJQL]HG WKDW RQH FRXOG
LQWHUSUHWWKHFRQWHPSWSRZHUH[LVWLQJat the exclusion ofRWKHUSUHRUGDLQHGSRZHUV
DQGDWWHPSWHGWRSUHHPSWWKDWQDUURZHUUHDGLQJ
B. Analogical Framework 
-XGJH/HYDO¶VVHFRQGDUJXPHQWWKDWWKHDQDORJL]LQJIUDPHZRUNHPSOR\HGE\WKH
FLUFXLW FRXUWV DQG DUJXDEO\ DFFHSWHG E\ &RQJUHVV FDQ QR ORQJHU \LHOG WKH
FRQFOXVLRQ WKDW GLVFRYHU\ VDQFWLRQV DUH DQDORJRXV WR D SURVFULEHG DFWLRQ LV DOVR



  &DPLQHWWLY8QLWHG6WDWHV86
  0RQWFODLUY5DPVGHOO86+DUODQ-³,WLVWKHGXW\RIWKH
FRXUWWRJLYHHIIHFWLISRVVLEOHWRHYHU\FODXVHDQGZRUGRIDVWDWXWHDYRLGLQJLILWPD\EH
DQ\ FRQVWUXFWLRQ ZKLFK LPSOLHV WKDW WKH OHJLVODWXUH ZDV LJQRUDQW RI WKH PHDQLQJ RI WKH
ODQJXDJH LW HPSOR\HG´ But see 5LFKDUG $ 3RVQHU Statutory Interpretation—In the 
Classroom and in the Courtroom8&+,/5(9³1RRQHZRXOGVXJJHVW
WKDW MXGLFLDORSLQLRQVRUDFDGHPLFDUWLFOHVFRQWDLQQRVXUSOXVDJHDUH WKHVHGRFXPHQWV OHVV
FDUHIXOO\SUHSDUHGWKDQVWDWXWHV"´
  86&H
  Seeid.H
  CompareKiobel)GDW/HYDO-FRQFXUULQJ³7KLVSDVVDJHVD\VLQHIIHFW
µ7KHIDFWWKDWZHH[SUHVVO\FRQIHUFLYLOFRQWHPSWSRZHURQPDJLVWUDWHMXGJHVVKRXOGQRWEH
WDNHQWRLPSO\WKDWWKH\ODFNWKHSRZHUWRLPSRVHVDQFWLRQV¶´withid.DW-DFREV&-
FRQFXUULQJ³6HFWLRQGRHVQRWVSHFLILFDOO\GHDOZLWKVDQFWLRQV´
  Seesupra3DUW,,$±&
  Kiobel)GDW&DEUDQHV-FRQFXUULQJFLWLQJ0LGODQWLF1DW¶O%DQNY1-
'HS¶WRI(QYWO3URW86³7KHQRUPDOUXOHRIVWDWXWRU\FRQVWUXFWLRQLV
WKDW LI &RQJUHVV LQWHQGV IRU OHJLVODWLRQ WR FKDQJH WKH LQWHUSUHWDWLRQ RI D MXGLFLDOO\ FUHDWHG
FRQFHSWLWPDNHVWKDWLQWHQWVSHFLILF´
 INDIANA LAW JOURNAL >9RO

SHUVXDVLYH:KLOHZLWKLQDVHSDUDWHSURYLVLRQWKDQWKHSURVFULEHGPRWLRQVXQGHU
 E$ WKH VLPLODULWLHV EHWZHHQ SXQLVKLQJ D SDUW\ RU DWWRUQH\ E\ HLWKHU
VDQFWLRQV RU FRQWHPSW ORQJ VHUYHG DV D FRPSHOOLQJ MXVWLILFDWLRQ IRU SURVFULELQJ
ERWK1RZWKDWFRQWHPSWLVQRORQJHUSURVFULEHGFRQFOXGLQJWKDW&RQJUHVVZLVKHG
WRSUHFOXGHWKHOHVVGUDVWLF5XOHVDQFWLRQVLVXQUHDVRQDEOH,QGHHGWKHSROLF\
MXVWLILFDWLRQVIRUWKHOLPLWHGFRQWHPSWSRZHUVDQG5XOHVDQFWLRQVDUHVLPLODU,Q
ERWK LQVWDQFHV WKH PDJLVWUDWH MXGJH LV LQ WKH EHVW SODFH WR PDNH DQ DFFXUDWH
DVVHVVPHQWRIWKHJRLQJVRQDQGWKHSURVSHFWRIUHYLHZLQJDFROGUHFRUGVHUYHVWR
VHYHUHO\GLOXWHWKHGHWHUUHQWYDOXHRIWKHSUHYDLOLQJUXOHV
7KHVLPLODULWLHVRIWKHVDIHJXDUGVIRU5XOHVDQFWLRQVDQGWKHFRQWHPSWSRZHUV
DOVRVXSSRUW-XGJH/HYDO¶VFRQFOXVLRQV7KH5XOHVDQFWLRQSRZHURIPDJLVWUDWH
MXGJHVLVOLPLWHGWRQRQGLVSRVLWLYHPRWLRQVDQGVXEMHFWWRFOHDUO\HUURQHRXVHUURU
RIODZUHYLHZE\DGLVWULFWMXGJH7KHVXPPDU\FRQWHPSWDXWKRULW\ZLHOGHGE\WKH
PDJLVWUDWH MXGJH LV VLPLODUO\ VXEMHFW WR VWULQJHQW UHVWULFWLRQVRQ WKHJUDYLW\RI WKH
SXQLVKPHQW LPSRVHG ZKLFK LV OLPLWHG WR D ILQH DQG XS WR WKLUW\ GD\V¶
LPSULVRQPHQW,QERWKLQVWDQFHVPDJLVWUDWHMXGJHVDUHIUHHWRUHFRPPHQGKDUVKHU
SXQLVKPHQWVIRUQRQFRPSOLDQFH²VXFKUHFRPPHQGDWLRQVKRZHYHUDUHVXEMHFWWRQR
GHIHUHQFH DQG WKH GLVWULFW MXGJH LV IUHH WR GLVUHJDUG WKH PDJLVWUDWH MXGJH¶V
UHFRPPHQGDWLRQVLQWKHLUHQWLUHW\
-XGJH /HYDO¶V DQDORJLFDO DQDO\VLV ZRUNV WR UHEXW -XGJH &DEUDQHV¶V ILUVW WZR
DUJXPHQWV )LUVW -XGJH &DEUDQHV¶V HTXLYDOHQF\ DUJXPHQW²WKDW VDQFWLRQV DUH
HTXLYDOHQWWRDQDZDUGRIGDPDJHVDQGWKXVSURKLELWHGDIRUWLRUL²QRORQJHUKROGV
ZDWHU 7KH DUJXPHQW ZDV VWURQJHU SULRU WR  ZKHQ FRQWHPSW SRZHUV ZHUH
SURVFULEHG DORQJ ZLWK DZDUGV IRU GDPDJHV EHFDXVH RI WKH VLPLODULWLHV EHWZHHQ
VDQFWLRQVDQGFRQWHPSW³SVHXGRJUDQWV´RIGDPDJHVDQGDZDUGV IRUGDPDJHV
8QGHU WKHJHQHUDOO\DFFHSWHGDQDORJLFDO IUDPHZRUNKRZHYHU LW LVSUREOHPDWLF WR
FRQFOXGH WKDW &RQJUHVV KDV SURVFULEHG DOO SVHXGRJUDQWV RI GDPDJHV EHFDXVH WKH
QRZJUDQWHGVDQFWLRQVSRZHUXQGHQLDEO\IDOOVLQWRWKLVFDWHJRU\7KXVZKLOHWKH
VLPLODULWLHVEHWZHHQDPRWLRQIRUVDQFWLRQVDQGDVHSDUDWHDFWLRQIRUGDPDJHVPD\
VWLOOEHSDUWRIWKHDQDO\WLFDOIUDPHZRUNWRGHWHUPLQHWKHPRWLRQ¶VQRQGLVSRVLWLYHRU
GLVSRVLWLYH QDWXUH DQ\ PRWLRQ LQYROYLQJ VXFK SVHXGRJUDQWV PD\ QR ORQJHU EH
GHHPHGSURVFULEHGVROHO\DVVXFK


  Id.DW/HYDO-FRQFXUULQJ³3ULRUWR&RQJUHVV¶VDPHQGPHQWVWKHUHZHUH
UHDVRQDEOHDUJXPHQWVRQERWKVLGHVRIWKHTXHVWLRQ´
  Id.³,QDQ\HYHQWUHJDUGOHVVRIKRZWKHSUH$FWVKRXOGKDYHEHHQFRQVWUXHG
DIWHU &RQJUHVV DPHQGHG WKH VWDWXWH WR H[SUHVVO\ FRQIHU RQ PDJLVWUDWH MXGJHV D UDQJH RI
FRQWHPSWSRZHUVOLWWOHRUQRWKLQJUHPDLQHGRIWKHDUJXPHQWWKDWWKHDPHQGHGVWDWXWHVKRXOG
EHFRQVWUXHGE\LPSOLFDWLRQWRZLWKKROGWKHSRZHUWRLPSRVHDPRQHWDU\VDQFWLRQ´
  SeesupraWH[WDFFRPSDQ\LQJQRWHV±infra3DUW9%
  See supraQRWHDQGDFFRPSDQ\LQJWH[W
  SeesupraQRWH
  SeesupraQRWHDQGDFFRPSDQ\LQJWH[W
  See 86&Hsupra3DUW,&
  See .LREHO Y0LOOVRQ  )G  ± G&LU  /HYDO - FRQFXUULQJ
GLVWLQJXLVKLQJ HDUOLHU FDVHV SUHPLVHG RQ WKH VLPLODULWLHV EHWZHHQ WKH FRQWHPSW SRZHU
VDQFWLRQVDQGDZDUGVIRUGDPDJHV
  Id.supra3DUW,,&
@ A REFEREE WITHOUT A WHISTLE 

6HFRQG-XGJH&DEUDQHV¶VOLWHUDOLQWHUSUHWDWLRQRIWKH$PHQGPHQWVZKLOH
JUDQWLQJ  E D PRUH OLEHUDO FRQVWUXFWLRQ EHWUD\V KLV RZQ DQDORJLFDO
LQWHUSUHWDWLRQRI:KLOH-XGJH&DEUDQHVDUJXHVWKDWWKH³VXPPDU\´DVSHFW
RIWKHJUDQWHGFRQWHPSWSRZHUVLQGLFDWHVWKDWLWLVPHUHO\D³QDUURZ´H[FHSWLRQWR
WKHSURVFULSWLRQWKHUHRILQSUDFWLFHWKLVOLPLWDWLRQRQSRZHUDFWXDOO\EHWWHUUHIOHFWV
WKHDQDORJ\PDGHKHUH7KH³VXPPDU\´DVSHFWRIWKHFRQWHPSWSRZHULVTXLWHDNLQ
WR5XOHVDQFWLRQV'LVFRYHU\LVLQHIIHFWRQHSUHWULDOORQJSURFHHGLQJGHOHJDWHG
WRWKHPDJLVWUDWHMXGJHLQLWVHQWLUHW\,WRFFXUV³EHIRUH´WKHPDJLVWUDWHMXGJH
)LQDOO\&RQJUHVV¶VH[SUHVVHGLQWHQWLQOLPLWLQJWKHFRQWHPSWSRZHUDVLWGLGZDV
WRSUHVHUYHDFOHDUGLVWLQFWLRQEHWZHHQWKHFRQWHPSWSRZHUVRIWKH$UWLFOH,,,MXGJH
DQG WKRVHRI WKHPDJLVWUDWH7KLV LQWHQW IDLOV WRFRPSRUWZLWK-XGJH&DEUDQHV¶V
³OLPLWHGH[FHSWLRQ LPSO\LQJ LQWHQW WR OLPLWSRZHU´ WKHRU\ DV WKH OLPLWDWLRQVZHUH
PRWLYDWHG VROHO\ E\ FRQVWLWXWLRQDO FRQFHUQV 8QGHU WKH SRVW DQDORJLFDO
IUDPHZRUN WKHUH LV QR EDVLV IRU GHWHUPLQLQJ WKDW &RQJUHVV HOHFWHG WR DOORZ
PDJLVWUDWHMXGJHVWRSXQLVKFRQWHPQRUVLQWKHLUSUHVHQFHZKLOHSUHYHQWLQJPDJLVWUDWH
MXGJHVIURPGRLQJWKHVDPHWRQRQFRPSOLHUVLQGLVFRYHU\
C. Silence and Congressional Intent 
-XGJH&DEUDQHV¶VILQDODUJXPHQW²WKDW&RQJUHVV¶VVXSSRVHGVLOHQFHRQWKHLVVXH
RIVDQFWLRQVLQGLFDWHVLQWHQWWRDFTXLHVFHWRWKHBennettDQGAlpernRetired Chicago 
PoliceOLQHRIUHDVRQLQJ²LVDOVRXQSHUVXDVLYH-XGJH/HYDOSRLQWVRXWWZRIODZV
ZLWK WKLV UHDVRQLQJ )LUVW -XGJH &DEUDQHV DSSHDUV WR ³DUELWUDU>LO\@´ VXJJHVW WKDW
&RQJUHVVPHDQWWRIROORZWKH6L[WKDQG6HYHQWK&LUFXLWV¶GHFLVLRQVWRWKHH[FOXVLRQ
RIWKHPDMRULW\SRVLWLRQ6HFRQG-XGJH&DEUDQHV¶VSUHPLVHLVLQFRUUHFW&RQJUHVV
ZDVQRWVLOHQWRQWKHPDWWHU²WKHVWDWXWHH[SOLFLWO\PHQWLRQVVDQFWLRQVLQWKHFLYLO
FRQVHQWFRQWHPSWSURYLVLRQ
7KHUHDUHIXUWKHUSUREOHPVZLWKWKLVUHDVRQLQJ)LUVW LW LVFRQWUDU\WRWKHSODLQ
WH[WRIWKHVWDWXWHZKLFKSURYLGHVDJHQHUDOJUDQWRISRZHUWR³KHDUDQGGHWHUPLQH´
SUHWULDO SURFHHGLQJV ZLWK VSHFLILHG H[FOXVLRQV WKHUHIURP 7KXV WKH RSHUDWLYH
VWDWXWRU\SUHVXPSWLRQWKRXJKREYLRXVO\QRZVXEMHFWWRDQDQDORJLFDOIUDPHZRUNLV
WKDW&RQJUHVVdidLQWHQGWRJUDQWSRZHUVLQVRIDUDVWKH\DUHFRQVWLWXWLRQDODQGGLVWLQFW


  SeeKiobel)G.DW&DEUDQHV-FRQFXUULQJFRQVWUXLQJWKHFRQWHPSWSRZHU
QDUURZO\
  See id.DW±UHDVRQLQJE\DQDORJ\
  See )(' 5 &,9 3 G VWDWLQJ WKDW GLVFRYHU\ EHJLQV DIWHU WKH 5XOH I
FRQIHUHQFH0&&$%(supraQRWHDW±VWDWLQJWKDWPDJLVWUDWHMXGJHVDUHJHQHUDOO\
UHVSRQVLEOHIRU³UHVROYLQJDOOGLVFRYHU\DQGSURFHGXUDOGLVSXWHV´VDYHIRUWKRVHSRWHQWLDOO\
GLVSRVLWLYHRIWKHOLWLJDWLRQ
  SeesupraQRWHDQGDFFRPSDQ\LQJWH[W
  SeesupraQRWHV±DQGDFFRPSDQ\LQJWH[W
  Kiobel)GDW/HYDO-FRQFXUULQJ
  Id.DWsee86&H
  Seesupra3DUW,%
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

IURP WKHSURVFULEHGPRWLRQV6LOHQFH LQ WKLV FRQWH[W FRXOG LQGLFDWH D JUDQW RI
SRZHUEXWQRWDGHQLDORISRZHU
6HFRQGDQGHVSHFLDOO\VLQFHWKH$FWGRHVQRWH[SOLFLWO\SURVFULEHWKHVDQFWLRQV
SRZHU-XGJH&DEUDQHVIDLOVWRDFNQRZOHGJHDFWXDOH[SUHVVLRQVRIOHJLVODWLYHLQWHQW
EHIRUHLPSXWLQJDQLQWHQWRQWKHEDVLVRIQRQH[SUHVVLRQ7KLVPXFKLVFOHDUIURP
WKHFRPPLWWHHUHSRUWDQGWKHKHDULQJWUDQVFULSWRQWKH$PHQGPHQWV&RQJUHVV
LQWHQGHG WR LPSURYH WKH HIILFLHQF\ RI WKH MXGLFLDU\ E\ extending WKH PDJLVWUDWH
MXGJH¶VDXWKRULW\QRWFLUFXPVFULELQJLW²LPSOLFLWO\RURWKHUZLVH7KHVHVWDWHPHQWV
RILQWHQWGLUHFWO\FRQWUDGLFW-XGJH&DEUDQHV¶VFLUFXPVFULSWLRQE\VLOHQFHWKHRU\
)LQDOO\DQGDVDQH[WHQVLRQRIWKHWZRSUHFHGLQJSULQFLSOHV5XOHZDVRQWKH
ERRNVLQLWVVXEVWDQWLDOO\PRGHUQIRUPEHIRUHWKH$FWZDVSDVVHG7KXV-XGJH
&DEUDQHV¶VOHJLVODWLRQE\VLOHQFHWKHRU\DFWXDOO\FXWVLQIDYRURISHUPLWWLQJPDJLVWUDWH
MXGJHVWRKHDUDQGGHFLGHVXFKVDQFWLRQVXQGHU5XOH*LYHQWKDWE$
LV D JHQHUDO JUDQW RI SRZHU ZLWK HQXPHUDWHG H[FHSWLRQV &RQJUHVV KDG DPSOH
RSSRUWXQLW\LQSDVVLQJWKH$PHQGPHQWVWRH[SUHVVO\VWDWHWKDWLWdid notZDQW
PDJLVWUDWHMXGJHVWRKDYHWKHVDQFWLRQLQJSRZHUVXQGHU5XOH&RQJUHVVHOHFWHG
QRWWRGRVR
9&217(;78$/,=,1*KIOBEL5(&216,'(5,1*7+(6(9(17+&,5&8,7¶6326,7,21
$)7(57+($0(1'0(176
3UHYLRXVO\ DGYDQFHG DQDO\VHV RI WKH  $FW FRQFOXGLQJ WKDW WKH 6HYHQWK
&LUFXLWKDVHUURQHRXVO\GHWHUPLQHGWKDWVDQFWLRQVDUHGLVSRVLWLYHUHPDLQSHUVXDVLYH
LQWKHLURZQULJKWDQGQHHGQRWEHUHSHDWHGKHUH+RZHYHUWKHWH[WXDOKLVWRULFDO
DQG SROLF\ DUJXPHQWV VXFK DV WKRVH DGYDQFHG LQ 'DYLG $ %HOO¶V  DUWLFOH
ZDUUDQWIXUWKHUHODERUDWLRQLQOLJKWRIWKH$PHQGPHQWV)LQDOO\WUHDWLQJ5XOH
DVDFDQRQRIFRQVWUXFWLRQIRUWKHRWKHU)HGHUDO5XOHVRI&LYLO3URFHGXUH³5XOHV´
ZRXOGEHVWVHUYHWKHVSLULWDQGSXUSRVHRIWKH5XOHV
A. Extension of Previously Advanced Textual and Legislative History Arguments 
7KHUHLVQRWKLQJLQWKH$FWRU5XOHWKDWH[SUHVVO\FRQVWUDLQVPDJLVWUDWHMXGJHV
IURP LVVXLQJ VDQFWLRQV XQGHU WKHLU ³KHDU DQG GHWHUPLQH´ SRZHU 7KH 6HYHQWK
&LUFXLW¶VFKDUDFWHUL]DWLRQRIVDQFWLRQVDVDQLQGHSHQGHQW³UHTXHVWIRUGDPDJHV´LV


  Seeid.
  But see*RPH]Y8QLWHG6WDWHV86KROGLQJWKDWPDJLVWUDWHMXGJHV
PD\QRWHPSDQHOMXU\LQIHGHUDOFULPLQDOFDVH:KLOHGomezDSSHDUHGWREHDFDVHRIVWDWXWRU\
LQWHUSUHWDWLRQWKH6XSUHPH&RXUWLQPeretz v. United States86±
LQGLFDWHGWKDWGomezZDVDFWXDOO\PRWLYDWHGE\FRQVWLWXWLRQDOFRQFHUQV
  See 3RVQHU supra QRWH DW  ³>7@KH MXGJH >VKRXOG@EH DOHUW WR DQ\ VLJQRI
OHJLVODWLYH LQWHQW UHJDUGLQJ WKH IUHHGRP ZLWK ZKLFK KH VKRXOG H[HUFLVH KLV LQWHUSUHWLYH
IXQFWLRQ´
  Seesupra3DUW,,,$
  See)('5&,93DGYLVRU\FRPPLWWHH¶VQRWH$PHQGPHQW
  E.g. %HOOsupraQRWH
  See86&)('5&,93
  $OSHUQY/LHE)GWK&LU
@ A REFEREE WITHOUT A WHISTLE 

HQWLUHO\ZLWKRXWVXSSRUWLQWKHVWDWXWRU\WH[W5XOHXVHVWKHSKUDVH³QRWGLVSRVLWLYH
RIDSDUW\¶VclaimRUdefense´$V%HOOH[SODLQV
>7@KH MX[WDSRVLWLRQ RI ³FODLP´ ZLWK ³GHIHQVH´ VXJJHVWV WKDW WKH
UHIHUHQFH LV WR D VXEVWDQWLYH FODLP RI D SDUW\ RU WR LWV FRXQWHUSDUW D
GHIHQVHDQGQRWWRDUHTXHVWIRUPRQHWDU\VDQFWLRQVLQFOXGLQJDWWRUQH\
IHHV
7RLQWHUSUHW³FODLP´PRUHEURDGO\WRLQFOXGHDUHTXHVWIRUPRQHWDU\
VDQFWLRQVRUDWWRUQH\IHHVLVSUREOHPDWLF,QWKHILUVWSODFHWKHWHUP
³FODLP´ DV XVHG LQ WKH)HGHUDO5XOHV JHQHUDOO\ UHIHUV WR D VXEVWDQWLYH
FDXVHRIDFWLRQ7RUHDGWKHWHUPWRLQFOXGHDPRWLRQIRUVDQFWLRQVZRXOG
FUHDWHDQXQZDUUDQWHGLQFRQVLVWHQF\ZLWKLQWKHUXOHV7KLVEURDGUHDGLQJ
RI ³FODLP´ WR LQFOXGH UHTXHVWV IRU VDQFWLRQV DQG DWWRUQH\ IHHV DOVR
FRQWUDGLFWVWKHJHQHUDOUXOHWKDWVXFKUHTXHVWVPXVWEHPDGHE\PRWLRQ
QRWE\VWDWLQJDVHSDUDWHFODLPLQDFRPSODLQW
3HUKDSVWKHVWURQJHVWFRXQWHUDUJXPHQWWRWKLVUHDGLQJRI5XOHDQGWKH$FWLV
WKDW&RQJUHVVRXJKWWRKDYHEHHQPRUHH[SOLFLWPHUHO\EHFDXVHLWZDVWLQNHULQJZLWK
WKHMXGLFLDU\²WKDWLWKDGDGXW\WRFDUHIXOO\VSHFLI\ZKLFKGXWLHVFRXOGEHVKLIWHG
RXWVLGHWKH$UWLFOH,,,FRXUW¶VVROHSRZHU%XWQRPDWWHUKRZFRQYHQLHQWFOHDUHU
ODQJXDJHPD\KDYHEHHQIRUWKHFRXUWVWKHLUUHVSRQVLELOLW\UHPDLQVWRHIIHFWXDWHWKH
SODLQ ODQJXDJH ZKHUH XQDPELJXRXV DQG WKH OHJLVODWXUH¶V LQWHQW ZKHUH PXOWLSOH
LQWHUSUHWDWLRQVDUHSODXVLEOH$V-XGJH3RVQHUKDVZULWWHQ³7KHMXGJHVKRXOGWU\WR
WKLQNKLVZD\DVEHVWKHFDQLQWRWKHPLQGVRIWKHHQDFWLQJOHJLVODWRUVDQGLPDJLQH
KRZWKH\ZRXOGKDYHZDQWHGWKHVWDWXWHDSSOLHGWRWKHFDVHDWEDU´
,QWKLVFDVHDOOVLJQVSRLQWWRDQLQWHQGHGJUDQWRIH[SDQVLYHDXWKRULW\RYHUSUHWULDO
PRWLRQVWKDWLQFOXGHVWKHSRZHUWRLVVXHQRQGLVSRVLWLYH5XOHVDQFWLRQV6LQFHWKH
GLVVROXWLRQRIWKHFRPPLVVLRQHUV\VWHPLQ&RQJUHVVKDVFRQWLQXDOO\VRXJKWWR
HVWDEOLVKDQGH[WHQGWKHDXWKRULW\RIWKHPDJLVWUDWHMXGJHLQWRDQLQVWLWXWLRQWKDWFDQ
HIIHFWLYHO\DVVLVWGLVWULFWFRXUWVLQPDQDJLQJDVXEVWDQWLDOEDFNORJ,WLVVLJQLILFDQW
WKDW WKH  $FW ZDV D GLUHFW UHVXOW RI ZKDW &RQJUHVV IHOW ZDV MXGLFLDO
PLVLQWHUSUHWDWLRQRILWVSULRUOHJLVODWLRQ WKH6XSUHPH&RXUWKDGXQGHUHVWLPDWHG
WKHH[WHQWWRZKLFK&RQJUHVVZDVVHHNLQJWRUHFWLI\WKHLOOVZURXJKWE\DQLQHIIHFWLYH
FRPPLVVLRQHU V\VWHP 7KH  $PHQGPHQWV KDYH FU\VWDOL]HG WKLV WKHPH
HPSKDVL]LQJWKURXJKRXWWKHSURFHVVWKDW WKHELOO¶VSXUSRVHZDVWRLQFUHDVHRYHUDOO
HIILFLHQF\ZKLOHUHPDLQLQJFDUHIXOQRWWRLQIULQJHXSRQWKHH[FOXVLYHUHDOPRIWKH
$UWLFOH,,, MXGLFLDU\7KHOLPLWDWLRQVSURYLGHGWKURXJKRXWWKH$FWVKRXOGQRWEH


  )('5&,93DHPSKDVLVDGGHG
  %HOOsupraQRWHDW±IRRWQRWHVRPLWWHG
  See id.DW³$QRWKHUFRQFHUQDGYDQFHGE\WKH6L[WKDQG6HYHQWK&LUFXLWVLVWKDW
PDJLVWUDWH MXGJHV VLPSO\ VKRXOG QRW KDYH WKH SRZHU WR RUGHU RQH SDUW\ WR SD\ PRQH\ WR
DQRWKHU´
  3RVQHUsupraQRWHDW
  Magistrate Judges are Effective, Flexible Judiciary ResourcesupraQRWHDW
³)LUVWRIDOO&RQJUHVVKDVDFWHGUHSHDWHGO\WRHQKDQFHWKHDXWKRULW\RIPDJLVWUDWHMXGJHVWR
FODULI\WKHLUMXGLFLDOVWDWXVDQGWRLPSURYHWKHV\VWHP¶VRYHUDOOHIIHFWLYHQHVV´
  Seesupra3DUW,%
  Seesupra3DUW,,,$
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

H[WHQGHG EH\RQG WKLV DLP )URP  WKURXJK WKH PRVW UHFHQW OHJLVODWLYH
DGYDQFHPHQWV LW LVFOHDUWKDW&RQJUHVVGHVLUHVWKHPDJLVWUDWHMXGJH¶VSRZHUWREH
LQWHUSUHWHGFRQVLVWHQWZLWKWKHVHJRDOV
B. A Referee Without a Whistle: Policy Considerations 
7KHFRQVHQVXVDPRQJOHJDOSURIHVVLRQDOVLVWKDWWKHYLWDOLW\RIWKHPRGHUQOHJDO
V\VWHPLVDWDFURVVURDGV:KLOHWKHUHLVZLGHVSUHDGDJUHHPHQWWKDWFLYLOGLVFRYHU\
UHTXLUHV V\VWHPLF FKDQJHV PDQ\ FRPPHQWDWRUV SUDJPDWLFDOO\ DJUHH WKDW ³VPDOO
FKDQJHVFDQPDNHDELJGLIIHUHQFH´7KXVLWLVZRUWKDVNLQJTXHVWLRQVRIUXOHVRI
ODZWKDWUHTXLUHDGGLWLRQDOOHYHOVRIFRPSOH[LW\WRDGPLQLVWHUHVSHFLDOO\ZKHUHWKH
EHQHILWWKHUHIURPLVGXELRXV
,QSDUWLFXODUWKHYLWDOLW\RI5XOHVDQFWLRQVKDVEHHQTXHVWLRQHGUHFHQWO\GXHWR
XQGHUHQIRUFHPHQW 7KLV SUREOHP DFFRUGLQJ WR RQH VFKRODU LV FDXVHG E\ ³WZR
SULPDU\FXOSULWVDGHVLUHWRDYRLGH[SHQGLQJVFDUFHMXGLFLDOUHVRXUFHVRQDQLVVXH
WKDW GRHV QRW LQYROYH WKH PHULWV RI WKH FDVH DQG DQ DYHUVLRQ WR µSXQLVKLQJ¶


  ³,Q WKH$PHULFDQ%DU$VVRFLDWLRQ $%$6HFWLRQRI/LWLJDWLRQ FRQGXFWHG D
VXUYH\RIDSSUR[LPDWHO\DWWRUQH\VDQGFRQFOXGHG WKDW µ>D@OWKRXJKWKHPDWWHUKDVQRW
UHDFKHG WKH OHYHORIDFULVLV WKHUH LVGLVVDWLVIDFWLRQ LQ WKHEDUZLWK OLWLJDWLQJFLYLO FDVHV LQ
IHGHUDOFRXUW¶´*ULPP	<HOOLQsupra QRWHDWDOWHUDWLRQLQRULJLQDOTXRWLQJMember 
Survey on Civil Practice: Detailed Report$%$6(&/,7,*5(3available at
ZZZXVFRXUWVJRYILOHGRFXPHQWDEDVHFWLRQOLWLJDWLRQVXUYH\FLYLOSUDFWLFH>KWWSSHUPDFF
&%(:)@
7KLVFRQFOXVLRQPLUURUHGWKHUHVXOWVRIDVLPLODUVXUYH\FRQGXFWHGWKDWVDPH\HDU
E\WKH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUV$&7/7DVN)RUFHRQ'LVFRYHU\DQG
WKH,QVWLWXWHIRUWKH$GYDQFHPHQWRIWKH$PHULFDQ/HJDO6\VWHP,$$/6ZKLFK
IRXQGWKDW³>D@OWKRXJKWKHFLYLOMXVWLFHV\VWHPLVQRWEURNHQLWLVLQVHULRXVQHHG
RI UHSDLU ,QPDQ\ MXULVGLFWLRQV WRGD\¶V V\VWHP WDNHV WRR ORQJ DQG FRVWV WRR
PXFK´
Id. DW±DOWHUDWLRQLQRULJLQDOTXRWLQJ$0&2//2)75,$//$:<(56	,167)257+(
$'9$1&(0(17 2) 7+( $0 /(*$/ 6<6 ),1$/ 5(3257 21 7+( -2,17 352-(&7 2) 7+(
$0(5,&$1&2//(*(2)75,$//$:<(567$6.)25&(21',6&29(5<$1'7+(,167,787()25
7+( $'9$1&(0(17 2) 7+( $0(5,&$1 /(*$/ 6<67(0   available at
KWWSLDDOVGXHGXLPDJHVZ\JZDPGRFXPHQWVSXEOLFDWLRQV$&7/,$$/6B)LQDOB5HSRUWBUHY
BSGI>KWWSSHUPDFF(+$=9->
  *ULPP	<HOOLQsupraQRWHDW$PRQJWKHFRPPHQWDWRUVWKDWHVSRXVHWKLV
SRVLWLRQDUHIRUH[DPSOH/$:<(56)25&,9,/-867,&( supraQRWHDW0&&$%(supra
QRWH  DW  ³>:@KHQ0DJLVWUDWH -XGJHV H[HUFLVH IXOO DXWKRULW\ LQ FLYLO FDVHV 'LVWULFW
-XGJHV¶WLPHLVFRQVHUYHGDQGWKHFRXUWFDQPDQDJHLWVFLYLOGRFNHWPRUHHIIHFWLYHO\´7RGG
'3HWHUVRQRestoring Structural Checks on Judicial Power in the Era of Managerial Judging
8&'$9,6/5(9³>,@WZRXOGEHKHOSIXOWRVHSDUDWHWKHIXQFWLRQVRI
SUHWULDOPDQDJHPHQWDQGVXEVWDQWLYHGHFLVLRQPDNLQJE\DVVLJQLQJDOOQRQGLVSRVLWLYHSUHWULDO
IXQFWLRQV WRPDJLVWUDWH MXGJHV    ´5HGLVK	0F1DPDUDsupraQRWHDWContra
(DVWHUEURRNsupraQRWHDW±0LWFKHOO/RQGRQ&XUUHQW'HYHORSPHQWResolving the 
Civil Litigant’s Discovery Dilemma*(2-/(*$/(7+,&6
  See &ROHsupraQRWH 
  See /LQGVH\'%ODQFKDUGRule 37(a)’s Loser-Pays “Mandate”: More Bark Than 
Bite80(0/5(9
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

DWWRUQH\V´6XUHO\ WKLVDYHUVLRQ LVKHLJKWHQHG LQ WKH6HYHQWK&LUFXLWZKHUHD
GLVWULFW MXGJH²KHUHWRIRUH ODUJHO\XQLQYROYHGZLWK WKHSURFHHGLQJV²LV IDFHGZLWK
ZDVWLQJSUHFLRXVWLPHWKHILUVWFXOSULWJHWWLQJXSWRVSHHGZLWKDQLVVXHWKDWPD\
UHTXLUHKHUWRSXQLVKDQDWWRUQH\WKHVHFRQGFXOSULW$PDJLVWUDWHMXGJHE\FRQWUDVW
SUHVLGHV RYHUPRGHUQ FLYLO GLVFRYHU\ ,QGHHGPDJLVWUDWH MXGJHV DUH ³QRUPDOO\
UHVSRQVLEOH IRU LPSRVLQJ GLVFRYHU\ DQG PRWLRQ FXWRII GDWHV VHWWLQJ SUHWULDO
FRQIHUHQFH DQG WULDO GDWHV UHVROYLQJ DOO GLVFRYHU\ DQG SURFHGXUDO GLVSXWHV DQG
FRQGXFWLQJVHWWOHPHQWHIIRUWV´7KHVHPDJLVWUDWHMXGJHVDUHalreadyXSWRVSHHG
RQGLVFRYHU\PDWWHUVGLPLQLVKLQJWKHUHVRXUFHFRVWRI5XOHVDQFWLRQV7KLVVDPH
LQYROYHPHQWLQWKHGLVFRYHU\VDQFWLRQVVKRXOGDOVRGLPLQLVKWKHREVHUYHGDYHUVLRQ
WR SXQLVKLQJ DWWRUQH\V LI WKH PDJLVWUDWH MXGJH LV LQWLPDWHO\ LQYROYHG LQ WKH
SURFHHGLQJVKHZLOOEHWWHUNQRZZKHWKHUWKHVDQFWLRQVDUHLQWKHLQWHUHVWVRIMXVWLFH
LQFRQWUDVWWRWKHXQLQYROYHGGLVWULFWMXGJH
%XWDVRQHPD\FRXQWHUPDJLVWUDWHMXGJHVUHWDLQWKHSRZHUWRLVVXHDUHSRUWDQG
UHFRPPHQGDWLRQZKHQHYHUVDQFWLRQVDUHZDUUDQWHGRUUHTXHVWHGHYHQWKRXJKWKH\
³GHFLGH>@QRWKLQJ´
7KLVZRXOGQRWVHHPWREHDELJGHDO$IWHUDOO LI WKHGLVWULFWFRXUW
DJUHHV ZLWK WKH UHFRPPHQGDWLRQ WKH VDQFWLRQ ZLOO EH LPSRVHG DQG
SUHVXPDEO\VRPHPHDVXUHRIGHWHUUHQFHDFKLHYHG%XWLWPD\EHDVNHG
ZKHWKHUWKLVLVZKDWZLOORFFXULQWKHUHDOZRUOGDQG³WKHUHLVDUHDOZRUOG
DVZHOODVDWKHRUHWLFDORQH´Lee v. Illinois86
%ODFNPXQ - GLVVHQWLQJ ,Q PDQ\ FDVHV WKH UHSRUW DQG
UHFRPPHQGDWLRQ UHTXLUHPHQW ZLOO EH VXIILFLHQWO\ FXPEHUVRPH DQG
SURWUDFWHGWKDWQRVDQFWLRQZLOOEHLPSRVHGDQGWKHFULWLFDOGHWHUUHQFH
WKDW5XOHVHHNVWRDFKLHYHZLOOEHDGYHUVHO\DIIHFWHGCompareGomez 
v. United States86³(YHQDVVXPLQJWKDWDGLVWULFW
MXGJHFRXOGUHYLHZWKHPDJLVWUDWH¶VDFWLRQVPHDQLQJIXOO\EHH[DPLQLQJ
WKHWUDQVFULSWRUUHH[DPLQLQJMXURUVWKHWLPHFRQVXPHGE\VXFKUHYLHZ
ZRXOGQHJDWHWLPHLQLWLDOO\VDYHGE\WKHGHOHJDWLRQ´
)RUFLQJ PDJLVWUDWH MXGJHV WR LVVXH D UHSRUW DQG UHFRPPHQGDWLRQ H[DFHUEDWHV WKH
SUREOHPVGHVFULEHGDERYHDQGLJQRUHVWKHIDFWWKDWLIDQ\RQHLVLQWKHEHVWSODFHWR


  Id.DW±
  $Q\UHIHUHQFHWRWKH6HYHQWK&LUFXLWKHUHLQDIWHUUHIHUVDGGLWLRQDOO\WRGLVWULFWFRXUWV
LQWKH6L[WK&LUFXLWWKDWKDYHJLYHQBennett v. General Caster Service of N. Gordon Co.
)GWK&LUDQH[SDQVLYHUHDGLQJSee supra 3DUW,,%
  0&&$%(supraQRWHDW³7KH)HGHUDO5XOHVRI&LYLO3URFHGXUHFRQWHPSODWH
WKDWMXGJHVZLOOEHDFWLYHFLYLOFDVHPDQDJHUV&LYLOFDVHPDQDJHPHQWLVRQHRIWKHSULQFLSDO
IXQFWLRQVDVVLJQHGWR0DJLVWUDWH-XGJHVLQPRVWFRXUWV,WLVWKHSULPDU\GXW\RI0DJLVWUDWH
-XGJHVLQPDQ\FRXUWVDQGWKH\KDYHEHFRPHH[SHUWVLQFLYLOFDVHPDQDJHPHQWGLVFRYHU\
DQGVHWWOHPHQW0RVWFRXUWVLQIDFWXVH0DJLVWUDWH-XGJHVEURDGO\DQGH[SDQVLYHO\LQFLYLO
FDVHV,QVRPHFRXUWV0DJLVWUDWH-XGJHVDUHDVVLJQHGDOOFLYLOFDVHVIRUIXOORUH[WHQVLYH
FDVHPDQDJHPHQW´
  Id.
  &ROHsupraQRWHDWQ
  Id. DW
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

GHWHUPLQHWKHSURSULHW\RIGLVFRYHU\VDQFWLRQVUHTXHVWV²HVSHFLDOO\ZKHUHLVVXHVRI
JRRGIDLWKRUVXEVWDQWLDOMXVWLILFDWLRQDUHLQYROYHG²LWLVWKHPDJLVWUDWHMXGJH
)RU \HDUV MXULVWV KDYH ZD[HG SRHWLF DERXW WKH LPSRUWDQFH RI GHIHUULQJ ZKHQ
DSSHOODWH DFWLRQV UHVW XSRQ LQWHUSUHWDWLRQ RI D FROG UHFRUG 7KLV LV EHFDXVH
³DSSHOODWHGHFLVLRQPDNLQJWDNHVSODFHDWVRPHWKLQJRIDUHPRYHIURPWKHGLVSXWH
7RWKHDSSHOODWHMXGJHWKHUHFRUGLVµFROG¶²WKHSDUWLHVZLOODWPRVWPDNHDEULHI
EXWPXWHDSSHDUDQFHDWRUDODUJXPHQWDQGWHVWLPRQ\LVZRUGVRQDSDJH´7KH
UDWLRQDOHWKDWPRWLYDWHVGHIHUHQWLDOVWDQGDUGVRIDSSHOODWHUHYLHZDSSOLHVZLWKHTXDO
IRUFHWRGLVFRYHU\LVVXHVGHFLGHGE\PDJLVWUDWHMXGJHVWKH\LQWHUDFWZLWKWKHSDUWLHV
RQ VXFK LVVXHV IURP GD\ RQH 3DUW\ PLVEHKDYLRU XQGHU WKH 6HYHQWK &LUFXLW¶V
LQWHUSUHWDWLRQ RI 5XOHV  DQG  LV WUHDWHG VLPLODUO\ WR D IDPLOLDU GLVFLSOLQDU\
SUREOHPLQVFKRROVWKHSULQFLSDOLVFDOOHGXSRQWRSXQLVKDVWXGHQWZKRPLVEHKDYHG
LQ WKH WHDFKHU¶V FODVVURRP 7KH SULQFLSDO LV UHVSRQVLEOH IRU PHWLQJ RXW IDLU DQG
DSSURSULDWHSXQLVKPHQWGHVSLWHRQO\KDYLQJVHFRQGKDQGNQRZOHGJHRIWKHVWXGHQW¶V
ZURQJGRLQJ -XGLFLDO GHIHUHQFH VXFK DV WKDW HPSOR\HG LQ WKH DSSHOODWH FRQWH[W
UHPHGLHV WKLV GLOHPPDE\ SURYLGLQJ RYHUVLJKW VXIILFLHQW WR SUHYHQW XQMXVW UHVXOWV
ZKLOHQRWRYHUO\GLOXWLQJWKHDXWKRULW\RIWKHLPPHGLDWHSUHVLGHU
([WHQGLQJSRZHUWR³GHFLGH´5XOHVDQFWLRQVWRPDJLVWUDWHMXGJHVZRXOGQRW
OHDYH OLWLJDQWV XQSURWHFWHG 0DQ\ VXEVWDQWLYH DQG SURFHGXUDO VDIHJXDUGV UHPDLQ
&ULWLFDOO\ WKH PRVW FRHUFLYH VDQFWLRQV VWDWXWRULO\ UHPDLQ ILUPO\ RXWVLGH WKH
³GHFLGLQJ´SRZHURIPDJLVWUDWHMXGJHVUHIOHFWLQJWKHKLVWRULFSUHIHUHQFHRIGHFLGLQJ
LVVXHVRQWKHPHULWVDQGWKHVXSHULRULW\RIWKH$UWLFOH,,,MXGLFLDU\7KHVWDQGDUG
RIUHYLHZIRUDQ\RUGHULVVXHGE\DPDJLVWUDWHMXGJHLVQRWZLWKRXWWHHWK1RQFRQVHQW
OLWLJDQWVZLWKPRWLRQVEHIRUHDPDJLVWUDWHMXGJHDUHDOZD\VSURWHFWHGIURPDGYHUVH
GHFLVLRQVWKDWDUHFOHDUO\HUURQHRXVRUWKHUHVXOWRIOHJDOHUURU$V0DJLVWUDWH-XGJH
&ROH QRWHV ³>,@Q WKH ODVW DQDO\VLV WKH SRZHU WR DZDUG VDQFWLRQV UHPDLQV µLQ WKH
KDQGVRIWKHGLVWULFWMXGJH¶´


  See, e.g.)('5&,93DH±I
  See, e.g.3HWWHUVRQ/LJKWHUDJH	7RZLQJ&RUSY1<&HQW55&R)G
G&LU+DQG-³>,@WLVQRWLPSRUWDQWKRZZHVKRXOGKDYHGHFLGHGWKHLVVXHRQ
WKHFROGUHFRUGDQGZLWKRXWWKHEHQHILWRIWKHMXGJH¶VILQGLQJ´*DYLQY6WDWH6RG
0LVV³>(@YHQLIZHZDQWHGWREHIDFWILQGHUVRXUFDSDFLW\IRUVXFKLVOLPLWHG
LQWKDWZHKDYHRQO\DFROGSULQWHGUHFRUGWRUHYLHZ7KHWULDOMXGJHZKRKHDUVWKHZLWQHVVHV
OLYH REVHUYHV WKHLUGHPHDQRU DQG LQJHQHUDO VPHOOV WKH VPRNHRI WKHEDWWOH LV E\KLV YHU\
SRVLWLRQIDUEHWWHUHTXLSSHGWRPDNHILQGLQJVRIIDFWZKLFKZLOOKDYHWKHUHOLDELOLW\WKDWZH
QHHGDQGGHVLUH´See generally&KDG02OGIDWKHUUniversal De Novo Review*(2
:$6+/5(95REHUW&2ZHQ	0HOLVVD0DWKHU Thawing Out the “Cold 
Record”: Some Thoughts on How Videotaped Records May Affect Traditional Standards of 
Deference on Direct and Collateral Review-$3335$&	352&(66
  2OGIDWKHUsupraQRWHDW
  See 5RVHQEHUJsupraQRWHDW
  SeesupraQRWHUHFRJQL]LQJWKHVXSHULRULW\RIWKH$UWLFOH,,,MXGLFLDU\
  See 86&E$
  &ROHsupraQRWHDWTXRWLQJ$OSHUQY/LHE)GWK&LU
(DVWHUEURRN-
@ A REFEREE WITHOUT A WHISTLE 

³-XGLFLDOHIILFLHQF\DQGILQDOLW\DUHLPSRUWDQWYDOXHV´UHFRJQL]HGE\ERWKWKH
6XSUHPH &RXUW DQG WKH 5XOHV %XW DQG HVSHFLDOO\ LQ WKH FRQWH[W RI OLWLJDWLRQ
H[SHQVHV WKH\ DUH QRW PHUHO\ HQGV XQWR WKHPVHOYHV /LWLJDWLRQ FRVWV KDYH
VN\URFNHWHGHYHQWKRXJK³>L@QHIILFLHQWDQGH[SHQVLYHGLVFRYHU\GRHVQRWDLGWKHIDFW
ILQGHU´$Q\PHDVXUHWKDWFDQLQFUHDVHWKHHIILFLHQF\DQGOLPLWWKHDEXVHVRIWKH
SURFHVVZKLOH VWLOO DIIRUGLQJ SURSHUSURWHFWLRQ DQGRYHUVLJKW IRU OLWLJDQWVPXVW EH
SXUVXHG7RQHJOHFW WRFXUHWKHDGGHGVWUDLQRQWKHV\VWHPFDXVHGE\WKH6HYHQWK
&LUFXLW¶VSUHFHGHQWFRQWUDYHQHVSXEOLFSROLF\WKHODQJXDJHRIUHOHYDQWVWDWXWHVDQG
OHJLVODWLYHLQWHQW 
C. Federal Rule of Civil Procedure 1 as a Canon of Statutory Construction 
³/LWHUDOO\WKHILUVWUXOHRIIHGHUDOFLYLOSURFHGXUHLVWKDWWKHUXOHVEHLQWHUSUHWHGWR
SURPRWH MXVW VSHHG\ DQG LQH[SHQVLYH GHFLVLRQV´ 7KLV ILUVW UXOH LV VKRUW
SUDJPDWLFDQGRIWFLWHG8QIRUWXQDWHO\LWDOVRDSSHDUVWREHRYHUORRNHGDVDFDQRQ
RIFRQVWUXFWLRQIRUWKH5XOHV7KH5XOHVKDYHWKHIRUFHRIODZ5XOHVKRXOGEH
QRGLIIHUHQW&RXUWVFRXOGJRDORQJZD\WRZDUGUHVROYLQJDPELJXLW\LQWKH5XOHVE\
JLYLQJ5XOH LWV LQWHQGHG HIIHFW5XOH LVPRUH WKDQ DJRDO²LW LV DPDQGDWH WR
³FRQVWUXH>@DQGDGPLQLVWHU >WKH5XOHV@ WRVHFXUH WKH MXVWVSHHG\DQG LQH[SHQVLYH
GHWHUPLQDWLRQRIHYHU\DFWLRQDQGSURFHHGLQJ´
,QWKHFDVHRIPDJLVWUDWHMXGJHDXWKRULW\WRLVVXH5XOHVDQFWLRQVXQGHU5XOH
WKHUHH[LVWDGPLWWHGDPELJXLWLHVGHVSLWHDVWURQJPDMRULW\RIWKHFLUFXLWVKROGLQJ
WKDWVXFKDXWKRULW\KDVEHHQFRQIHUUHG+RZHYHU5XOHGLFWDWHVWKHVSHHGLHVWDQG
PRVW LQH[SHQVLYH LQWHUSUHWDWLRQ RI WKH 5XOHV PXVW SUHYDLO DV ORQJ DV VXFK
LQWHUSUHWDWLRQ LV DOVR MXVW 7KHUH LV QRWKLQJ IXQGDPHQWDOO\ XQMXVW DERXW JUDQWLQJ
PDJLVWUDWHMXGJHVWKHSRZHUWR³KHDUDQGGHWHUPLQH´5XOHPRWLRQV0DJLVWUDWH
MXGJHV DUH QRZ D SHUPDQHQW IL[WXUH LQ WKH IHGHUDO FRXUWV DQG UHFHLYH VLJQLILFDQW
DFFRODGHV DQG UHVSHFW IRU WKHLU ZRUN &RQJUHVV KDV VHHQ ILW WR JLYH WKHP
HYHUH[SDQGLQJDXWKRULW\RYHUQRQGLVSRVLWLYHSUHWULDOSURFHGXUH)XUWKHUPRUHDQG
DVGLVFXVVHGHDUOLHUPXOWLSOHVDIHJXDUGVH[LVWDJDLQVW³XQMXVW´XVHRIWKHVDQFWLRQLQJ
SRZHU LQFOXGLQJ VXEVWDQWLYH OLPLWDWLRQV DQG GLVWULFW MXGJH UHYLHZ 7KHVH
FRQVLGHUDWLRQV FRPELQHG ZLWK WKH VHYHUH LQMXVWLFH WKDW PD\ GLUHFWO\ UHVXOW IURP
DEXVHRIWKHGLVFRYHU\SURFHVVVLJQLI\WKDWWKLVVROXWLRQLVDQ\WKLQJEXW³XQMXVW´


  6WXWVRQY8QLWHG6WDWHV86SHUFXULDP
  See )('5&,93Stutson86DW
  /$:<(56)25&,9,/-867,&(supraQRWHDW
  5RVHQEHUJsupraQRWHDW
  See, e.g.(OL]DEHWK-&DEUDVHU	.DWKHULQH/HKHUncovering Discovery6('21$
&21)-±
  E.g./$:<(56)25&,9,/-867,&(supraQRWHDW³>$@OWKRXJKZHOOLQWHQWLRQHG
WKH5XOHVDUHIDOOLQJIDUVKRUWRIWKLVJRDO´
  )('5&,93DGYLVRU\FRPPLWWHH¶VQRWH$GRSWLRQ
  )('5&,93
  Seesupra 3DUW,,&
  E.g.0&&$%(supraQRWHDW
  SeesupraQRWHV±DQGDFFRPSDQ\LQJWH[W
 INDIANA LAW JOURNAL >9RO

,JQRULQJ5XOH¶VOHJDOIRUFHDVDPDQGDWHGFDQRQRIUXOHFRQVWUXFWLRQKRZHYHUZLOO
RQO\FUHDWHJUHDWHULQHIILFLHQF\DQGH[SHQVHZLWKRXWDQ\LQFUHDVHLQ³MXVWLFH´
&21&/86,21
-XGJH(DVWHUEURRNSLRQHHURIWKH6HYHQWK&LUFXLW¶VGHFLVLRQLQAlpern v. Lieb
KDVZULWWHQWKDWGLVFRYHU\³FDQQRWEHIL[HGE\WLQNHULQJZLWK5XOH5XOHRU
DQ\ RI WKHLU FRPSDQLRQV 0RYLQJ VXSHUYLVLRQ IURP MXGJHV WR PDJLVWUDWHV RU
PDJLVWUDWHVWRMXGJHVZLOOQRWKHOSPXFKQHLWKHUVXSHUYLVLRQQRUVDQFWLRQVZLOO
PDNHDGHQWLQWKHSUREOHP´7KHUHPD\ZHOOEHWUXWKWRKLVVHQWLPHQWV\VWHPLF
FKDQJHV PD\ EH QHHGHG EHIRUH WKH RYHUEXUGHQHG V\VWHP FDQ EHVW VHUYH LWV
MXVWLFHRULHQWHG HQGV%XW UHJDUGOHVV WKH WUXWKRI KLV VHQWLPHQW FDQQRW MXVWLI\ WKH
6HYHQWK&LUFXLW¶VSRVLWLRQRQPDJLVWUDWHMXGJHLVVXHG5XOHVDQFWLRQV
7KH6HYHQWK&LUFXLW¶VSRVLWLRQKDVDOZD\VKDGD VWUDLQHG UHODWLRQVKLSZLWK WKH
SODLQ WH[W DQG SXUSRVH RI WKH UHOHYDQW SURYLVLRQV 6LQFH WKH SDVVDJH RI WKH 
$PHQGPHQWVKRZHYHU WKLVSUHFHGHQWQR ORQJHUKDVDVWUDLQHGUHODWLRQVKLS WR WKH
ODZ²LWKDVQRUHODWLRQVKLSDWDOO7KHDQDORJLHVWKDWZHUHDW OHDVWSODXVLEOHLQWKH
SDVW WR MXVWLI\ LWV SRVLWLRQ QR ORQJHUSDVVPXVWHU ,Q VKRUW DV -XGJH/HYDO QRWHG
³7KHUHLVOLWWOHUHDVRQWREHOLHYHWKH6HYHQWK&LUFXLW>@ZRXOGUHDFKWKHVDPHUHVXOW
LI>LW@FRQVLGHUHGWKHTXHVWLRQDQHZXQGHUWKHDPHQGHGVWDWXWH´
(YHQLIDGRSWLQJWKHPDMRULW\SRVLWLRQZRXOGQRWFXUHDOOLOOVRIPRGHUQGLVFRYHU\
WKH6HYHQWK&LUFXLWRZHVLWWRLWVOLWLJDQWVDQGWR&RQJUHVVWRUHFRQVLGHULWVSRVLWLRQ
7KHPDJLVWUDWHMXGJHLVLQGLVSHQVDEOHDQGLQWKHEHVWSODFHWRVXSHUYLVHDOODVSHFWV
RIGLVFRYHU\²LQFOXGLQJQRQGLVSRVLWLYHSXQLVKPHQWIRUDEXVHWKHUHRIXQGHU5XOH
,I&RQJUHVV¶VSHUSHWXDOEURDGHQLQJRIWKHPDJLVWUDWHMXGJH¶VSRZHULVQRWVXIILFLHQW
WRFRQYLQFHWKH6HYHQWK&LUFXLWWRUHYLVLWDQGUHYHUVHLWVSUHYDLOLQJUXOH&RQJUHVV
VKRXOGDJDLQFODULI\WKHVWDWXWRU\ODQJXDJH/LWLJDWLRQLVWRRH[SHQVLYHWRGD\IRULWV
UHIHUHHVWREHOHIWWRRIILFLDWHZLWKRXWZKLVWOHV

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
  (DVWHUEURRNsupraQRWHDW±
  .LREHOY0LOOVRQ)G/HYDO-FRQFXUULQJ
